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Constitution of India, 1950:

Article 16{4)}—Provision—Whether to be made by the Parlia-
ment{Legisiature—Making such a provision by executive order—Legality of.

Constiusion of India, 1950:

Article 16(1)(4)—Whether Article 16(4), an exception to Article 16(1),

D yhether clause(d) exhaustive of special provisions to be made in favour of

‘backward ciass of citizens’ or in favour of all sections, classes or groups—

Whether reservations to be made under clause (1) or whether it only permitted
extending concession.

Constitufion of India, 1950:

Aricle 16(4—"Class" ,"Backward class of citizens”, "Communities”,

"Castes', "class of citizens"—Not adequately represented in the services under

the State—Reasons for not using the word "caste” or "casies"~Consiruc-

tion—Backward class of citizen—Identification—Frocedure—‘Means test’

whether to be applied—"Creamy layer"—Effect of-=Backwardness whether to

F  be social and economicai—Whether a class to be situsted similarly to the
Scheduied Caste{Tribe for being qualified as a Backward Class.

Constitution of India, 1950:
Articles 15, 16—Backward classes—Identification—Criteria.
G Constitution of India, 1950:

Articles 15, l6—Backward classes—Classification into backward and
more backward—Legality of.

Constitution of India, I1950:

H Articles 15, 16—Reservation—50% rule in Balgji—Effect of—50% rule
454
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whether inciudes all types of reservations under Article 16 or those reserva-
tions made under Anticle 16{4—Frocedure to apply 50% mie—Devadasan
whether pood law.

Constitution of India, 1950:

-Article 16(4}—Frovision for reservation in promotivn matters—Legality
o

Constitution of India, 1950:

Articles 14, 15, 16, 38(2), 46, 333—Reservation whether anti-meritan—
Construction of Article 16 in the relevancy of Articles 333, 38(2), 46.

Constitution of India, 195¢:

Articles 14, 15, 16, 226, 32—identification of backward classes and
fixation of percentage of reservations—Judicial review—Scope of.

Constitution of India, 1950:

Anrticles 14, 15, 16— Poorer sections' of backward classes and
others—Distinction made in the Memorandum dated 25.9.1991—Validity of.

Constitution of India, 1950

Articies 14, 15, 16, 340—Memorandum dated 25.9.1991—Reservation
of 10% of the posts in favour of “other economically backward sections” of
the-people, not covered under the existing schemes of reservation—Vatidity
of—Lists of State Govemments identifying SEBCs/OBCs—Effect—Whether
appointing Commission i¢ identify OBCs necessary.

Comparative Law—U.5. Constitution Fourteenth Amendment—Section
1 and Title VI of the Civil Rights Act, 1964, read with Articles 14, 15, 18,
Consdtution of India, 1950—Reservation of seats or vacancies or appoint-
meents or posts—Reasonable reservation in America—lIdeas still in the process
of evolufion.

The Central Government appointed a Backward Class Commission
(popularly known as Kaka Kalekar Commission) under Article 340 of the
Constitution on Jaouwary 29, 1953, The Commission was required "to
investigate the conditions of socially and educationally backward classes
within the territory of India and the difficulties under which they labour
and to make recommendations as to the steps that should be taken by the
Union or any State to remove dilficulties and to improve their conditions.”
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The Commission submitted its report on March 30, 1955, According

to the Commission, the criteria for identifying the backward classes,
under Article 15(4) would be their traditional occupation and profession,
the percentage of literacy or the general education advancement made by
them; the estimated population of the community; the distribution of the
various communities throughout the State or the concentration in certain
areas and the social position which a community occupied in the caste
hierarchy. it also stated that the causes of educational backwardaess

- amongst the educationally and backward communities were (i} traditional

apathy for education on account of social and énvironmental conditions
or occupational handicaps; (ii} poverty and lack of educatipnal institu-
tions in rural areas and (iii) living in inaccessible areas,

In the enclosing letter addressed to the President, the Chairman of
the Commission stated that effecting reservations and other remedies on
the basis of easte would not be in the interest of society and country; that
if ¢he principle of caste is eschewed altogether, to make it would be
possible to hetp the extremely poor and deserving members of all the
communities and that preference ought to be given to those who come
from traditicnally neglected sacial classes.

The Central Government did not take any action on the report.

On August 14, 1961, the Central Government wrofe to the State
Governments to choose their own criteria for defining backwardaess.

Various State Governments thereupon appdinted Commissions for
identifying backward classes. Later they issued orders identifying the
Socially and Educationally Backward Classes and reserving certain per-
centage of posts in thelr favour. In Central services, reservations were
made in favour of Scheduled Castes and Scheduled Tribes but not in
favour of other backwards classes. '

Ono Janpary 1, 1979 the Second Backward Classes Commission
under the Chairmanship of Sh. B.P. Mandal, popularly known as Mandal
Commission, was appointed under Article 340 of the Constitution of

. India, to Investigate the conditions of socially and Educationally backward

Clnsses (SEBCs) within the territority of India and to determine the
criterfa for defi ning the SEBCs,

The report was submitted on December 31, 1980, The Commlssion
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evolved 11 Indicators or criteria for determining social and educational
backwardness, grouping them wnder three broad heads, i.e., Social,
Educational and Economic. The Social indicators were given a weightage
of 3 poinis each; the Educational Indicators 2 points each and the
Economic Indicators 1 point each,

The Commission according to its report, adopted a multiple ap-
proach for preparing the lists of OBCs for all the States and Union
Territories. The main sources examined for preparing these lists were: (i)
socic-educational field survey (ii) sensus reports of 1961 (iii) personal
knowledge gained through its extensive tour of the country and (iv) lists
of OBCs notified by the various State Govts. [t applied difficult tests for
identifying OBCs among Hindus and non-Hindus. It recommended 27%
reservation in favour of OBCs.

The Mandal Commission Report was laid before each House of

‘Parliament. It was discussed in 1982 and again in 1783 in the Parliament.

Vide Office Memorandum dated 13th Auvgust, 1990, the Government
of India considering the recommendations of the Mandal Commission,
extended and provided for certain benefits in the services of the Union and
their Public Sectors Undertakings, in favour of the socially and education-
ally backward classes. The Office Memorandum provided (i) that 27% of
the vacancies in civil posts and services under the Government of India to
be reserved for SEBCs., (i) that the aforesaid reservation was to apply
to vacancies to he filled by direct recruitment; {jii) that candidates belong-
ing to SEBCs recruited on the basis of merit in open competition on the
same standards prescribed for the general candidates not to be adjusted
against the reservation guota of 27%; (iv) that the SEBCs would comprise
the castes and communities common to the lists prepared by the Commis-
sion and the State Governments; and (v) that the reservation to be effected
from 7.8.1970 prospectively. ' _

"The issnance of the Memorandum dated 13th Avgunst 1990 caused
wide-spread protest. Law and order was disturbed and private and public
properties damaged. Some young people lost their lives by self-immolation,

Writ petitions were filed in this Court challengiﬁg the Memorandum
dated 13th August 1990 along with applications for staying the operation
of the Memorandum. This Court allowed the applications lor stay.



458 SUPREME COURT REPORTS [1992] SUPP. 2 S.C.R.

Following the general election held in the first haif of 1991, the
Government at the Centre changed. The new Government issued another
Office Memorandum dated 25th September 1991 modifying the Memoran-
dum dated 13th August 1990,

The Memorandum dated 25th September 1991 was issued in order to
enable the poorer sections of the SEBCs to receive the benefits of reservation
ou a preferential basis and to provide reservation for other economically
backward sections of the people not covered hy any of the existing schemes of
reservation. The Memorandum provided (i) that within the 27% of the
vacancies in civil posts and services under the Government of India reserved
for SEBCs, preference to be given to candidates belonging to the poorer
sections of the SEBCs and in case sufficient number of such candidates were
not available, the vacancies to be filled up by the other SEBC candidates; and
(i) that 10% of the vacancles in civil posts and services under the Govern-
ment of india to be reserved for other economically backward sections of the
people, not covered byany of the existing schemes of reservation,

Thoeugh it is stated in the Memorandum, that the criteria for deter-
mining the poorer sections of the SEBCs or the other economically back-
ward sections of the people not covered by any of the existing schemes of
reservation will be issued separvately, till the date of the judgment by this
Court, the Central Government did not evolve the economic criteria,

The Writ Petitions were heard originall"y by a Constitution Bench
presided by the then Chief Justice of India. The Constitution Bench
referred the petitions to a Special Bench of Nine Judges to finally settle
the legal position relating to reservations in an authoritative way.

The petitioner in W.P.No. 948 of 1990 contended that caste was a
prohibited ground of distinction under the Constitntion and it could not
be the basis for determining backward classes referred to in Article 15 (d);
that the Mandal Commission treated the expression "backward classes" as
synonymous with backward castes and identified backward classes ignor-
ing other considerations like poverty; that if half of the posts were
reserved for backward classes, it would seriously jeopardise the efficiency
of the administration, educational system, and all other services resulting
in backwardness of the entire hation; that merit would disappear by
deifying backwardness; that Article 16(4) was broader than Article 15(4);
that the expression "hackward class" in Article 16(4} was not limited to
*socially and educationally backward classes” in Article 15(4).
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The petitioner in writ petition No. 938 of 1990 submitted that the
"provision” contemplated by clause (4) of Article i6 counld be made by the
Legislature alone and not by the executive or any sther authotity; that Be/lzji
was not correctly decided; that since the provision made under Article 16(4)
affected the fundamental rights of other citizens, such & provision could be
made only by the Parlinment/Legislature; that if the power of making the
"provision” was given to the Executive, it would give room for any amount of
abuse; that backwardness under Article 16(4) should be determined on the
basis of social, educational and economic backwardness; that the authority
appointed to identify backward classes was first to settle the criteria or the
indicators for determining backward classes and then to apply the criteria to
each and every group in the country and it was not permigsible to start with
castes to determine whether a caste was a backward class; that since castes
did not exist among Muslims, Christians, and Sikhs, caste could never be the
basis of Indentification.

The petitioner in W.P. No, 972 of 1990 urged that survey to identify
backward classes should he from individoal to individual and not to be
caste-wise,

The petitioner (W.P.No. 1061 of 1990) submitted that the only basis
for identifying backward classes would be eccupation-cum-means; that a
secular socialist society could never countenance identification of backward
classes on the hasis of caste which would only perpetuate and accentuate
caste differences and generate antagonism and antipathy between castes.

The petitioners submitted that some members of the designated
backward classes were highly advanced socially as well as economically
and educationally; that they constituted the forward section of that par-
ticular backward ciass and that they were lapping up all the benefits of
reservations meant for that class, without allowing the benefits to reach

_ the truly backward members of that class and with them a class could not

be treated as backward; that the reservation of appointments or posts
contemplated by Article 16(4) was only at the stage of entry into State
service, i.e., direct recruitment; that providing for reservation thereafter
in the matter of promotion amounts to a double reservation; that if such
a provision was made at each successive stage of promotion if would be a
case of reservation being provided that many times; that by providing
reservation in the matter of promotion, the members of a. reservid

category would generate acute heart-burning and cause inefficiency in
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administration; that the caste-based approach adopted by the Commis-
sion divided the nation jnto a forward section and a backward section;
that the Commission was actuated by malice towards upper castes and its
report was unbalanced, unjust and unconstitutional.

The respondent-Union of India urged that the reservation provided
for by Article 15(4) was not in favour of backward citizens, but in favour
of backward class of citizens; that what was te be identified was backward
class of citizens and not citizens who could be classified as backward; that
groups based on religion, race, caste, place of birth etc. could form a class
of citizens and if that class was backward there could be a reservation in
favour of that class of citizens; that caste was relevant consideration to
determine backward class; that Article 16(2) prohibited discrimination
only on any or all of the grounds mentioned therein; that if reservation
was made in favour of backward class of citizens, the bar contained in
Article 16(2) was not attracted, even if the backward classes were iden-
tified with reference to castes, as the backward classes were not adequately
represented in the services of the State; whether a backward class was
represented adequately in the service under the state is a question of fact

and was within the domain of the executive decision; that adequacy in .

representation did sot mean representation at the lowest level alone, but
at all levels in the administration; that plain words of the Constitution
showld be given their due meaning and that there was no warrant for
cutting down their ambit on the basis of certain suppositions with respect
to interpretation of clauses (1), (2} and (4} of Article 16.

The State of Bihar contended that backward castes in Article 16{4)
meant only the members of Shudra caste and the out-Castes (Panchamas)
referred to as Scheduled Castes; that the expression "backward classes”
did not refer to any current characteristic of 2 backward caste save and
except paucity or inadequacies of representation in the apparatus of the
Governiment; that poverty was not a necessary criterion of backwardaess;
that it was for the Stafe to determine who were the backward classes and
ii was not a matter for the Court; that the decision of the Government was
not judicially reviewalas it was extremely limited - to the enly question:
whether the exercise of power was a fraud on the Constitution.

Respondent-Srinarayana Dharma Paripalana Yogam submitted
that Articles 16(4) and 15(4) occupy different fields and setve different
purposes: that while Article 15(4) contemplated positive action program-
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mes. Article 16(4) enabled the State to undertake schemes of positive
discrimination; that the social and educational backwardaess which was
the basis of idewtifying backwardness under Article 13(4) was only partly
true in the case of *hackward class of citizens’ in Article 16{4); that the
expression "any backward class of citizens" in Article (16(1) has to be
understood in the light of the purpose of the said clause; that the
Scheduled Castes/Tribes were to be heneficiaries of Article 16(4), there
was no reason why caste not to be an exclusive criteria for determining
beneficiaries under Article 16(4); tha¢ Artide 16(4) contemplated with
group protection and not individual protection.

The Communist Party of India, an Intervenor contended that caste
plus poverty plus location plus residence to be the basis of identification
and not mere caste; that a national concensus was essentlal to introduce
reservations for ‘other backward classes' under Article 16(4).

The State of Tamil Nadu contended that the hackward classes to be
identified only on the basis of caste and no economic criteria be adopted
for the purpose; that ecoromic criteria may be employed as one of the
indicators for ldentification of backward classes; that omce a backward
class was identified, there was no question of excluding any one from that
class on the basis of income or means or on any other economic criteriorn.

The State of Kerala submitted that caste furnished a perfectly scien-
tific hasis for identification of backward classes.

Respondent-All India Federation of Backward Classes, Scheduled
Castes, Scheduled Tribes and Religions Minorities submitted that caste to
be the sole criteria for determining backwardness; that the Shudras and
Panchamas to be given a share in the governance of the country to assure
their dignity and to instill in them a sense of confidence and a spirit of
competition.

The Respondents urged that once a class was identified as a back-
ward class after applying the relevant criteria Including the economic one,
it was not permissible to apply the economic criterla once again and
sub-divide a backward class into two sub-categories; that the argument of

‘Creamy layer’ was but a8 mere ruse, a trick to deprive the backward
' classes of the benefit of reservations. '

On the gquestions:—
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“1(a) Whether the *provision’ contemplated by Article 16(4) must
necessarily be made by the Jegislative wing of the State?

{b) If the answer to clause (a) is in the negative, whether am
executive order making such a provision is enforceable without
incorporating it into a rule made under the proviso to Article 309?

2(a) Whether clause (4) of Article 16 is an exception to clause (1)
of Article 167

(b) Whether clause (4) of Arficle 16 is exhaustive of the special
provisions that can be made in favour of ‘backward class of
citizens”? Whether it is exhaustive of the special provisions that
can be made in favour of all sections, classes or groups?

(c) Whether reservations ¢an be made under clause (1) of Article
16 or whether it permits only extending of preferemces/conces-
sions?

3(a) What does the expression ‘hackward class of ritizens’ in
Article 16{4) means?

(b) Whether backward classes can be identified on the basis and
with reference to caste alone?

{¢) Whether a class, to be designated as a backward class, should
be situated similarly to the 5.Cs. & §.Ts.?

(d) Whether the ‘means’ test can be applied in the course of
identification of backward classes? And If the answer is yes,
whether providing such a test is obligatory?

4(a) Whether the backward classes can be identified ouly and
exclusively with reference to economic criteria?

(b} Whether a criteria like occupation-cum-income without refer-
ence to caste altogether, can be evolved for identifying the back-
ward classes?

5. Whether the backward classes can be further categorised into
backward and more backward categories?

~



INDRA SAWHNEY v. 101 463

6. To what extent can the reservation be made? {a) Whether the A
50% rule enunciated in Bafaji a binding rule or only a rule of
caution or rule of prudence?

(b) Whether the 50% rule, if any, is confined to reservations made
under clause (4) of Article 16 or whether it takes in all types of
reservations that can be provided under Articles 167 B

(¢} Further while applying 50% rule, if any, whether an year should
be taken as a unit or whether the total strength of the cadre should
be looked to?

{d) Whether Devedasan was correctly decided?

7. Whether Article 16 permits reservations Lieing provided in the
matter of promotions?

8. Whether reservations are anti-meritian? To what extent are D
Articles 335, 38(2) and 46 of the Constitution relevant in the
matter of construing Article 167

9. Whether the extent of judicial review is restricted with regard

to the identification of Backward Classes and the percentage of
reservations made for such classes to a demonstrably perverse E
identification or a demonstrably unreasonable percentage?

10. Whether the distinction made in the second Memorandum
between poorer sections of the backward classes and others per-
missible under Article 167

11. Whether the reservation of 10% of the posts in favour of other
economically backward sections of the people who are not covered
by any of the existing schemes of the reservations made by the
Office Memorandom dated 25.9.1991 permissible under Article
16." G

Disposing of the Writ Petitions and Transferred Cases, This Court,
(Constituting ML.H. Kania, CJ., MLN. Venkatachaliah, S. Ratnavel

Pandian, Dr, T.K. Thommen, A.M. Ahmadi, Kuldip Singh, P.B.
Sawant, R.M. Sahai and B.P. Jeevan Reddy, JJ - Majority View: H
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Per B.P, Jeevan Reddy, J. on his hehalf and or behalf of M.H.

Kania, CJ., M.N. Venkatachaliah, AM. Ahmadi, JJ. Per. S, Rat-

navel Pandian and P.B. Sawant, JJ partly concumng Dr. TK.
Thommen, Kuldip Singh and R.M. Sahai, JJ. (Dissenting).

HELD : Per Majority View (B.P. Jeevan Reddy, J. on his behalf and
on behalf of M.H. Kania, CJ., M.N. Venkatachaliah and A.M. Ahmadi, JJ.)

A *‘provision’ under Articte 16(4) can be made by an executive order.
It is not necessary that it should be made by Parliament/Legislature.

[692-H; 693-A]
Per S. Ratnavel Pandian, J. {Concurring)

Any provision under Article 16(4) is not necessarily to be made by
the Parliament or Legistature. Such a provision could also he made by an
Executive order. [778-B]

Per Dr. T.K. Thommen, J. (Concurring)

Itis open to the State to adopt any valid affirmative action programme,
otherwise than by reservation, for amelioration of the disabilities of all
disadvantaged persons, including backward classes of citizess. [820-B]

Per Kuldip Singh, J. (Concurring)

The Brother Judges have held that the reservations can be provided
by the Parliament, State Legislatures, statutory rules as well as by way of
Executive Instructions issued by the Central Government and the State
Governments from time to time. [853-G]

The Executive Instructions can be issued only when there are mo
statutory provisions on the subject. Executive Instructions can also be
issmed to supplement the statutory provisions when those provisions are
silent on the suhject of reservations. These propositions of law are mnex-
ceptionable. [853.H]

Any Executive Instruction [issued under Articles 16(4), 73 or 162]
providing reservations, which goes contrary to statutory provisions or the
rules under Article 309 or any other statutory rules, shall not be operative
to the extent it is confrary to the statutory provisions/rules. {854-A]

Az
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Per P.B, Sawant, J. (Concurring)

The provision for reservation in the services under Article 16(4) can
be made by an executive order. {938-D]

Per Majority view,

Article 16(4) is not an exception to Article 16(1). It is an instance of
classification inherent in Article 16(1). Article 16¢{d) is exhaustive of the
subject of reservation in favour of hackward classes, though it may not be
exhaustive of the very concept of reservation. Reservations for other clas-
ses ¢an be provided under clause (1) of Article 16. [696-F, G

Per S. Ratnavel Pandian, J. {Concurring)

Article 16(4) of the Constitution is neither an exception nor a
proviso to Article 16(1). It is exhaustive of all the reservations that can be
made in favour of backward class of citizens. It has an overriding effect
on Article 16(1) and (2). {777-E]

No reservation can be made under Article 16(4) for classes other
than backward classes. But under Article 16(1) reservation can be made
for classes, net covered by Article 16(4). [777-F]

Per Dr. T.K. Thommen, J. {Partly dissenting)

It is open to the State to adopt valid classification and make special
provisions for the protection of classes of citizens whose comparative back-
wardness the State has a mandate to redress by affirmative action program-
mes. Any such programme must be strictly tailored to the constitutional
reguirement that no citizen shall be excluded from being considered on the
basis of merits for any public employment except to the extent that a valid
reservation has been made in favour of backward classes of citizens. [815-F]

The Constitution prohibits discrimination on grounds only of
religion, race, caste, sex, descent, place of birth, residence or any of them, Any
discrimination solely on any one or more of these prohibited grounds will
result in invidious reverse discrimination which is imperimissible, None of
these grounds is the sole or the dominant or the indispensable eriterion to
identify backwardness which gualifles for reservation. But each of them is,in
conjunction with factors such as poverty, illiteracy, demeaning occupation,
malnutrition, physical and intellectual deformity and like disadvantages, a
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relevant criterion to identify socially and educationally backward classes of
citizens for whom reservation is intended. [815-G-H; 816-A]

Reservaion contemplated under Articte 16 is meant exclusively for
backward classes of citizens who atre not adequately represented in the
services under the State. [816-B] :

Only such classes of citizens who are socially and educationally
backward are qualified to be identified as backward classes for the pur-
pose of reservation under Article 15 or Article 16, their backwardness
must have been either recognised by means of a notification by the Presi-
dent under Article 341 or Articie 342 declaring them to be Scheduled
Castes or Scheduled Tribes, or, on an objective consideration, identified

by the State to be socially and educationally so backward by reasom of -

identified prior diSerimination and its continuing ill-effects as to be com-
parable to the Scheduled Castes or the Scheduled Tribes. In the case of
the Scheduled Castes or the Scheduled Tribes, these conditions are, in
view of the notifications, presumed to he satisfied. [316-B-D]

In the case of the other backward classes of citfzens qualified for
reservation, the burden is on the State to show that these classes have
been subjected to such discrimination in the past that they are rednced to
a siate of helplessness, poverty and the consequential social and eduoca-
tional backwardness as in the case of the Schedunled Castes and the
Scheduled Tribes. [816-D, E]

- Reservation is meant exclusively for the Harijans, the Girijans, the
Adivasis, the Dalits or other like "depressed” classes or races or tribes most
unfortunately referred to in the past as the "untouchables or the "guteastes”
by reason of their being born in what was wrongly regarded as low castes and
associated with what was equallywrongly treated as demeaning occupations,
or any othet class of citizens afflicted by like degree of poverty and degrada-
tion caused by prior and continuing discrimination and exploitation,
whatever be their professed faith, "religion” or caste. These classes of
citizens, segregated in slums and ghettos and afflicted by grinding poverty,
disease, ignorance, ill-health and backwardness, and hunted by fear and

" anxiety, are the constitutionally intended beneficiaries of reservation, not -
because of their castes or occupations, which are merely incidental Eacts of
history, but becanse of their backwardness and disabilities sternmlng from
identified past or continuing inequities and discrimination. [§16-E-G]

gty
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Members of the Scheduled Castes or the Scheduled Tribes do not
lose the benefits of reservation and other affirmative action programmes
intended for backward classes merely by reason of their conversion from
the Hindu or the Sikh or the Buddhist religion to any other religion, dnd
all such persons shall continue to be accorded alt such benefits untit such
time as they cease to be backward. [816-H; 817-A]

Identification of backward classes for the purpose of reservation
with reference to historical discrimination and s continuing ill effects is,
however, subject to the overriding condition that no person whose means
exceeded a predetermined economic level should be entitled to the protec-
tion of reservation, however, backward he may be sccially and education-
ally. He may, however be considered for the benefits of other affirmative
action programmes, but in doing so his comparative affluence in relation
to other backward class candidates may be a relevant consideration to
exclude him. [817-B, C)

Per Kuldip Singh, J. (Concurring with R.M. Sahai, J.)
Article 16(1) and Article 16(4) operate in the same field, [849-G)

Artide 16(4) is exhaustive of the State-power to provide reservations
in State services. [849-G]

Protective discrimination, short of reservations, which satisty the
tests of reasonableness, is permitted under Article 16{1). No reservation
of any kind can be made for any class or category whether backward or
non-backward under Article 16(1). {849-H; 850-E]

Per P.B. Sawant, ]. (Concurring with Majority View)

Clause (4) of Article 16 is not an exception to clanse (1) thereof. It
only carves out a section of the society, viz., the backward class of citizens
for whom the reservations in services may be kept. The said clause is
exhaustive of the reservations of posts in the services so far as the
backward class of citizens is concerned. It is not exhaustive of all the
reservations in the services that may be kept, The reservations of posts in
the services for the other sections of the society can be kept under clause
(1) of that Article. [936-F]

Per. R.M, Sahai, J. (Dissenting)
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A Article 16(4) being part of the scheme of equality doctrine it is
exhaustive of reservation, therefore no reservation can be made under
Article 16{1),

‘Constitutional law bhar under Article 16(2) againmst Stete for not

discriminating on race, religlon or caste is as much applicable to Article

B 18(4) as to Article 16(1) as they are part of the same scheme and serve
same constitutional purpose of ensuring equality. [1005-E]

Reservation being extreme form of protective measure or affirmative
action it should be confined to minarity of seats. {1006-C]

Per Majority View:

The expression ‘backward class’ in Article 16{4) takes in Other Back-
ward Classes’, 5.Cs., S.Ts. and may be some other backward classes as well.
The accent in Articte 16{4) is upon social backwardness. Social backward-
) uess leads to edncational backwardness and economic backwardness. They
are mutually contributory to each other and are inter-twined with low
occupations in the Indian society. A caste can be and quite often Is a social
. class im India. Economic criterion cannot be the sole basis for determining
the backward class of citizens contemplated by Articte 16(4). The weaker
sections referred to in Article 46 do include $.E.3.Cs. referred to im Article

E 340 and covered by Article 16(4). [696-H; §97-A]

Even under Article 16(1), reservations cannot be made on the basis
of economic criterion alone. [697-.B)

Per 8. Ratnavel Pandian, I. (Concurring)

The expression, "backward class of citizens” occuering in Article

16(4} is neither defined nor explained in the Coastitution. However, the

backward class or classes can certainly be identified in Hindn Society with

reference to castes atong with other criteria such as traditional cccupa-

G tion, poverty, place of residence, lack of educatiom, etc. and in com-

munities where caste is not recogmised by the above recognised and
accepted criteria except caste criterion. [777-G]

In the process of identification of backward class of citizens under
Article 16(4) among Hindus, caste is a primary criterion or a dominant
- H factor though it-is not the sole criterion. [777-H; 778-A]
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Per Dr. T.K. Thommen, J. { Dissenting) A

The validity of the impugned Govt. orders providing for reservation
of posts depends on convincing proof of proper identification of backward
classes of citizens by recourse to relevant criteria, such as poverty, il-
literacy, disease, unhygienic living condiiions, low caste and consequential
isolation, and in accordance with correct principles, i.e. with reference to B
the continping ill effects of historical discrimination resulting in social
and educational backwardness comparable to that of the Scheduled Cas-
tes ot the Scheduled Tribes, and inadequate representation of such classes
of citizens in the services under the State, but sobject to the overriding
condition that all those persons whose means have exceeded a predeter-
mined economic level shall be denied reservation. Amoagst the aforemen-
" tioned backward classes of citizens correctly identified to be gualified for
reservation, preference may be ligitimately extended to the comparatively
poorer or more disadvaniaged sections. [819-A-F]

Reservation of seats or posts solely on the basts of economic back- D

wardness, i.e, without regard to evidence of historial discrimination finds
no justification in the Constitution. [819-G]

Once a class of citizence is identified on correct priaciples as back-
ward for the purpose of reservation, the “means test" must be strictly and
uniformly applied to exclude all those persons in that class reaching above E
the predetermined econonic level, [8§17-D]

Per Kuldip Singh, J. (Concurring with R.M. Sahai, 1.}

The expression "backward class of citizens® under Article 16(4) does
oot mean the same thing as the expression "any socially and educationatly F
backward classes of citizens” ip Article 15(4). [837-A]

A class which is adequately represented in the State-services cannot
be considered a backward class. A class may not be backward even if it
bas inadequate representation in the State-services, but once it secures
adequate representation in the State-services it mo longer remains back-
ward. It is not possible to read the expression "not adequately repre-
sented” in Article 16(d) in relation to "any backward class.” [841-D, E]

Under the Constitution the "backward class" which has been iden-.
tifif:d for preferential treatment is the "socially and educationally back- H
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ward class”. Article 16(4) does not provide job-reservations for the back-
ward classes. That is why the expression "socially and educationally back.
ward" has not been used therein, The classes of citizens to be identified
under Article 18(4) are those who are not adequately represented in the
services under the State, [841-A-C]

‘Class' under Article 16(4} cannot be read as ‘caste’. Castes cannot
be adopted as collectivities for the purpose of identifying the "hackward
class" under Article 16(4), [822-C]

Occopation (plus income or otherwise) or any other secular collec-
tivity can be the basis for the identification of "backward classes”. Caste-
collectivity is unconstitutional and as such not permitted. [§22-C, D]

A backward class for the purpose of Article 16(4) can be identified
solely on the basis of economic criteria, {853-F]

Per P.B, Sawant, J.

The harkward class of citizens referred to in Article 16(4) is the
socially backward class of citizens whose educational and economic back-
wardness is on account of theit social backwardness, A caste by itsell may
constitute a class. However, in order to constitute a backward class the
caste concerned must be socially backward and its educational and
economic backwardness must be on account of its social backwardness.

[936-G, H; 937-Al

The ecomomic criterion by itself cannot identily a class as backward
unless the economic backwardness of the class is on account of its social
backwardness. [937-A]

No reservations of posts can be kept in services under the State
based exclusively on economic criterion either under Article 16(4) or
under Article 16(1). [937-D]

The weaker sections mentioned in Article 46 are a genus of which
backward class of citizens mentioned in Article 16(4) constitute a species,
Article 16¢4) refers to backward classes who are not adequately repre-
sented in the services, and not for all the weaker sections that the reser-
vations in services are provided under Article 16{4). [937-B, C]
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Per RM. Sahai, J. (Dissenting).

Reservation under Article 16(4) being for any class of citizens and
citizen having been defined in Chapter H of the Constitution includes not
only Hindus, but Muslims, Christians, Sikhs, Buddhists, Jains etc., the
principle of identification has to be of universal application so as to
extend to every community and not only to those who are cither converts
from Hinduism or some of whom to carry same occupation as some of the
Hindus. [1006-A, B]

Social and educational backward class under Article 340 being nar-
rower in itnport than backward class in Article 16(4) it has to be construed in
restricted manner. And the words, "educationally backward” in this Article
cannot be disregarded while determining backwardness. [1005-H]

Identificatioin of backward class by caste is against the Constitu-
tion. [1005-E]

Identification of a group or collectivity by any criteria other than
caste, such as, occupation-cum-social-com-educational-cum-economic
criteris ending in caste may not be invalid. [1065-G]

The prohibition is not mitigated by using the word, “only’ in Article
16(2) as a cover and evolving certain socio-economic indicators and then
applying it to caste as the identification then suffers from the same vice,
Such identification is apt te become arbitrary as well as the indicators
evolved and applied to one community may be equally applicable to other
community which is excluded and the backward class of which is denied
similar benefit. [1005-F]

Economic backwardness may give jurisdiction to State to reserve,
provided it can find out mechanism to ascertain inadequacy of repre-
sentation of such class. But such group or collectivity does not fall under
Article 16(1). [1006-F]

Per Majority View:

There is no constitutional bar to classification of backward classes
into more backward and backward classes for the puposes of Article 16(4).
The distinction should be on the basis of degrees of social backwardness, In
case of such classitication however, it would be advisable - nay, necessary - to
ensure equitable distribution amongst the various backward classes to avoid
lumping so that one or two such classes do not eat away the entire quata

H
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leaving the other backward classes kigh and dry. [697-F]
Per Kuldip Singh, J. (Concurring)

The members of the backward class are differentiated into superior
and inferior. The discrimination which was practised on them by the
superior class is in turn practised by the affluent members of the back-
ward class on the poorer members of the said class. It is, therefore,
necessary that the benefit of the reservation mmst reach the poorer and the
weakest section of the haclkward class. Means-test can be applied to skim
off the affluent section of the "backward class". [850-G, H; 851-A-C]

Per P.B, Sawant, J.

Article 16(4) permits classification of backward dasses into back-
ward and more or most backward classes. However, this classification is
permitted only on the hasis of the degrees of social backwardness and not
nn the basis of the economie consideration alone, [937-H]

If backward classes are classified into backward and more or mest
backward classes, separate gquotas of reservations will have to be kept for
each of such classes. In the absence of such separate quotas, the reserva-
tions will be illegal. [93R-A)

It is not permissible to classify backward classes or a backward
class social group inte an advanced section and a backward section either
on economic or any other consideration. The test of advancement lies in
the capacity to compete with the forward classes. If the advanced section
in a backward class is so advanced as to be able to compete with the
forward classes, the advanced section from the backward class ro longer
helangs to the backward class and should cease ¢0 be considered so and
denied the Benefit of reservations under Article 16(4). [938-B-C]

Per Majority View:

For excluding ‘Creamy layer’, an economic criterion can be adopted
as an indicium or measure of social advancement, [697-G])

Per S. Ratnavel Pandisn, J. (Concurring)

No section of SEBCs can be excluded on the ground of creamy Fayer
till the Government - Central and State - takes a decision in this regard



INDRA SAWHNEY v. U.O.L 473

on a review on the recommendations of 8 Commission or 2 Committes to
he appointed by the Government. [779-E]

Per R.M. Sahai, J. (Corcurring)

Creamy layer amongst backward class of citizens must be excluded
by fixation of proper income, property or status criteria. [1006-F]

Per Majority View:

The reservations contemplated in Clause (d) of Article 16 shonld not
exceed 50%, while 36% shall be the rule, it is necessary not to put out of
consideration certain extraordinary situations inherent in the great diver-
sity of this country and the people. It might happen that in far-flung and
remote areas the population imhabiting those areas might, on account of
their being out of the main-stream of national life and in view of the
conditions peculiar to and characteristic of them need to be treated in a
different way, some relaxation in this strict rule may become imperative,
In doing so, extreme caution is to be exercised and a special case made
ont. [694-H; 695-A, B]

For applying this rule, the reservations should not exceed 5G% of the
appointments in a grade, cadre or service in any given year. Reservation can
be made in a sevvice nr category anly when the State is satisfied that
representation of backward class ofcitizens therein is notadequate. [697-E)

To the extent, Devadasan is inconsistent herewith, it is over-roled.
Pez S.Ratnavel Pandian, J. (Dissenting)

No maximum ceiling of reservation can be fixed vnder Article 16(4)
of the Constitution for reservation of appointments or posts in favour of
any backward class of citizens "in the services ubder the State”, The
decisions fixing the percentage of reservation only up to the maximum of
50% are unsustainable. [778-H; 779-A]

Per Dr. T.K. Thommen, J. (Concuming)
Reservation of seats or poests for backward classes of citizeas, in-

cluding the Scheduled Castes and the Scheduled Tribes must remain well
below 50% of the total seats or posis. [819-B]
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Per Kuldip Singh, J. (Concurring)

The reservations under Article 15(4) must remain below 50% and -
under no circumstance be permitted to go beyond 50%. Any reservation
beyond 50% is constitutionally invalid, [850-B]

It is for the State to adopt the methodofugy of providing reserva-
tions below 50%. The State may provide the said reservation in respect of
the substantive vacancies arising in a year or in the cadre or service. It
would be permisgible to carry forward the reserve vacancies of one year to
the next year. The vacancies reserved in a year including these which are
carried forward shall not exceed 50%. [850-C, D]

Per P.B, Sawant, J. (Concurring)

Ordinarily, the reservations kept both under Article 16(1) and Ar-
ticle 16(4) together would not exceed 50 per cent of the appointments in a
grade, cadre or service in any particular year. It is only for extraordinary
reasons that this percentage may be exceeded. However, every excess over
50 per cent will bave to be justified on valid grounds which grounds will
have to be specifically made not. [937-E]

The adequacy of representation is not to be determined merely on
the basis of the over all numericat strength of the backward classes in the
services. For determining the adequacy, their representation at different
levels of administration and in different grades has to be taken inte
consideration. It is the effective voice in the administration and not the
total number which determines the adequacy of représentation. {937-F]

Per Majonity View:. (*Except Ahmadi, J]

Reservation of appointment or posts under Article 16(4) is confined to
initial appointiment only and cannot extend to providing reservation in the
matter of promotion, 1t is directed that this Conrt’s decision on this question
shall operate only prespectively and shall not affect promotions already
made, whether on temporary, officiating or regular/permanent basis. It is
further directed that wherever reservations are already provided in the
matter of promotion - be it Central Services or State Services, or for that
matter services under any Corporation, authority or body falling under the
definition of ‘State’ in Article 12 - such reservations may continue in opera-
tion for a period of five years from this day. Within this period, it would be
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open to the appropriate authorities to revise, modify or re-issue therelevant A
rules to ensure the achievement of the objective of Article 16(4). If any
anthority thinks that for ensuring adequate representation of ‘backward
class of citizens’ in any service, class or category, itis necessary to provide for
direct recruitment therein, it shall be open to it do so. [698-B-D]

(*Ahmadi J was of the opinion that this question does not arise for con- B
sideration in these writ petitions, hence need not be anwered. He did not
associate himself with the discussion in that behalf.)

Per 8. Ratnavel Pandian, J. (Concurring)

As regard the reservation in the matter of promotion under Article C
16(4), the conclusion of the Majority is agreed with, [779-B]

Per Dr. T.K, Thommen, J. {Concurring)

Reservation has no application to promotion. It is confined to initial
appointment, whichever be the level or grade at which such appointment D
is made in the administrative hierarchy, and whether or not the post in
question is borne on the cadre of the service, [817-F]

Per Kuldip Singh, J. (Concumng)

Article 16(4) pertnits reservation of appointments or posts in favour of E
any backward class of citizens only at the initial stage of entry into the State
services, Article 16(d) does mot permit reservation either to the selection
posts or in any other manner in the process of promotion, [849-A, B)

Per P.B. Sawant, 1. (Partly Concurring) F

The reservations in the promotions in the services are unconstitu-
tional as they are inconsistent with the maintenance of efficiency of ad-
ministration, [938-G|

However, the backward classes may be provided with relaxations, G
exemptions, concessions and facilities etc. to enable them to compete for
the promotional posts with others whenever the promotions are based on
selection or merit-cum-seniority basis. {938-G]

The committee or body entrusted with the task of selection must be
representative and manned by suitable persons including those from the H
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backward classes to make an impartial assessment of the merits.

[938-H; 939-A)

To ensure adequate representation of the backward classes which
means representation at all levels amd in ail grades in the services, the
rules of recruitment must ensure that there is divect recruitment at ail
levels and in all grades in the services. [939-B]

Per R.M. Sabal, J. (Concuring)

Reservation in promotion is constitutionally impermissible as, once
the advantaged and disadvantaged are made equal and are brought in one
class or group then any further benefit extended for promotion on the
{nequality existing prior to be brought in the group would be treating
equals unequally. It would not be eradicating effects of past discrimina-
tion but perpetuating it. [1006-E]

Fer Majority View:

While the rule of reservation cannet be called anti-meritarion, there
are certain services and posts to which it may not be advisable to apply
the rile of reservation. [695-H]

Per 8. Ratnavel Pandian, J. (Concurming)

1 is agreed with the conclusion of the Majority qua exception to the
rule of veservation to certain Services and posts, [779-C)

Per Dr. T.K. Thommen, J. {Concumng)

Reservation in all cases must be confined to a minority of availahle
posts or seats so as ot to unduly sacrifice merits, {817-E]

FPer Majority View:

No special standard of judicial scroitiny can be predicated in mat-
ters arising under Article 16(4). [497-H; 698-A]

Per 8. Ratnavel Pandian, J. (Dissenting)

The power conferred on the State under Article 16(4) is one conpled
with a duty and, therefore, the State has to exercise that power for the benefit
of all those, namely, backward class for wkom if is intended. [778-C]
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The provision for reservation of appointments er posts in favour of
any backward class of citizens is a matter of policy of the Government, of
course, subject to the constitutional parameters and well settied principles
of judicial review. [778-D]

Per Dr. T.K. Thommen, J. {Dissenting)

A periodic administrative review of all affirmative action program-
mes, inciuzding reservation of seats or posts, must be conducted by a
specially constituted Permanent Authority with a view to adjustment and
readjustment of such programmes in proportion to the nature, degree and
extent of backwardness, All such programmes raust stand the test of
judicial review whenever challenged. Reservation being exclusionary in
character must necessarily stangd the test of heightened administrative
and judicial solicitude so as to be confined to the strict bounds of constitu-
tional principles. {817-H; 818-A, B)

Per P.B, Sawant, J. (Dissenting)

There is no special law judlcial review when the reservations under
Article 16(4) are under scrutiny. The judicial review will be availabie only
in the cases of demonstrably perverse identification of the backward
classes and in the cases of unreasonable percentage of reservations made
for them. [938-E}

Per R.M. Sahai, J. (Dissenting)

Reservation in public services either by legiskative or executive ac-
tion is meither a matter of policy nor a political issue. The higher courts
in the country are constitutionally obliged to exercise the power of judicial
review in every matter which is constitutional in nature or has potential
of constitutional repercussions. [1005-C, D]

Per Majority View:

The distinction made between ‘poorer sections’ and others among
the backward class is not invalid, if the classification is understood and
operated as based upon relative hackmrdness among the several classes
identifted as other backward classes. [696-A

Per S. Ratnavel Pandian, J. (Dissenting)
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The expression ‘poorer sections’ mentioned in para 2(i) of.the
amended Office Memorandum of 1991 denotes a division among SEBCs
on economlic criterion, Therefore, no division or suh-classification as
‘poorer sections’ and other backward class (non paorer sections) out of
the identified SEBCs can be made by applieation of ‘means test* based on
economic criterion. Siuch a division in the same identified and ascertained
urit consisting of SEBCs having common characteristics and attributes,
the primary characteristic or aftribute being the social backwardness is
violative of clanse (4) of Article 16 of the Constitution. Hence the division
of the SEBCs as ‘poorer sections’ and others, brought out in para 2{i) of
the impugned amended Office Memorandum dated 25th September 1991
is constitntionally invalid and impermissible, Para 2(1) of the said
amended Office Memorandum is struck down. [778-E-G]

Per Dr. T.K. Thomtuen, J. (Dissenting)

Once a class of citizens is identified on correct principles as back-
watd for the purpose of reservation, the "means test” must be strictly and
uniformly applied to exclude all those persons in that dass reachmg above
the predetetmined economic level. [817-D]

Whenever and wherever puverty and backwardness are identified, it
is the costitutional responsibility of the State to Initiate economic and
other measures to ameliorate the conditions of the people residing in
those regioms. But economic backwardness without more does not justify
reservation. [818-C]

Poverty demands affirmative action. Its eradication Is a constitu-
tional mandate, The immediate target to which every affirmative action
programme contemplated by Article I5 or Article 16 is addressed is
poverty causing backwardness. But it is only such poverty which is the
continuing ill-effect of identified prior discrimination, resulting in back-
wardness comparable to that of the Scheduled Castes or the Scheduled
Tribes, that justifies reservation, [818-D]

Per Majority View:

The reservation of 10% of the posts in favour of ‘other economically
backward sections of the people who arc not convered by any of the existing
schemes of the reservation’ made In the impugned Office Memorandum
dated 25.9,.1991 is constitutionally invalid and is strack down. [696-B]
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Per S. Ratnavel Pandian, J. (Concuming)

The reservation of 10% of the vacancies in civil posts and services in
favour of other economically backward sections of the people who are not
covered by any other scheme of the reservation as mentioned in para 2(ji)
of the impugned amended Office Memorandum dated 25th September
1991 is constitutionally invalid and it is also strmck down. [779-D]

Per B.P. Jeevan Reddy. J. on his behalf and on behalf of M.H, Kania,
C.J., MLN. Venkatachaliah and A.M. Ahmadi, JJ.

1. The doctrine of equality has many facets. It is a dynamic, and an
evolving concept. its main facets, relevant to Indian Society, have been
referred to in the Preamble and the Articles under the sub-heading "Right
to equality” - (Articles 14 1o 1B). In shori, the goal is "equality of status
and of opportunity”. Articles 14 to 18 must be understood not merely with
reference to what they say but also in the light of the several articles in
Part IV {Dlrecme Principles of State Policy). "Justice, Social, Economic
and Political’, is the sum total of the aspirations incorporated in Part IV,

{543-H; 544-A]

2. The significance attached by the founding fathers to the right to
equality is evident not only from the fact that they employed both the
expressions ‘equality before the law' and ‘equal protection of the laws' in
Article 14 but proceeded further to state the same rule in pesitive and
al'ﬁrmatwe terms in Articles 15 to 18. [$44-G]

3. It is evident that "the weaker sections of the people” in Art, 46 do
include the "backward class of citizens™ contemplated by Article 16(4).

[547-F]

MR, Balgji & Ors. v, State of Mysore, [1963] Suppl 1 S.C.R. 439;

CA. Rajendran . Unioni of India, [1968] 1 S.C.R. 721; State of Andhra

Pradesh & Ors. v, . Sagar, [1968] 3 S.C.R. 595; State of Andhra Pradesh

& Ors. v. US.V. Balrém, [1972] 3 S.C.R. 247; A. Peeriakqruppan etc. v, State

bf Tamil Nady, [1971] 2 8.C.R. 430; 'T. Devadasan v. Union of India, [1964)

4 8.C.R. 680 and General Manager, Southem Railway ¥. Rangachan [1962]
2 S.C.R. 586, referred to.

4. Tf the claims of éven Scheduled Castes and Scheduled Tribes are
to be taken into consideration consistently with the maintenance of ef-
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ﬁ!:iency of administration, the said admonition has to be respected equally
wiiile taking into consideration the claims of other backward classes and
other weaker sections, [$50-D]

5. What do the wo memorandums say, read together, The first
provision made is: 27% of vacancies to be filled up by direct recruitment in
civil posts and services under the Governemnt of India are reserved for
backward classes. Among the members of the backward classes prefereace
has to be given to candidates belonging to the poorer sections. Only in case,
sufficient number of such candidates are not available, will the unfilled
vacancies be filled by other backward class candidates. The second provision
maie is: backward class candidates recruited on the basis of merit in open
competition along with general candidates shall not be adjusted against the
quota of 27%reserved for them. Thirdly, itis provided that backward classes
shall mean those castes and communities which are common to the list in the
report of the Mandal Commission and the respective State Government’s
list. Lastly, it i$ provided that 10% of the vacancies shali be reserved for
other economically backward sections of the people who are aot covered by
any of the existing schemes of reservations. [571-B-E]

"Judging the World: Law and Folitics in the Worlds" Leading Courts -
By Sir Anthony Mason, Page 343, referred to.

6. The objective behind clause (4) of Article L6 was the sharing of State
povwer. The State power which was almost exclusively monopolised by the
upper castes i.e., a few communities, was now sought to be made broad based.
The backward communities who were till then kept ouf of apparatus of
power, were sought to be inducted therein and since that was not practicable
in the normal course, a special prbvision was made to effectuate the said
objective. The objective behind Article 16(4} is empowerment of the deprived
backward communities to give them a share in the administrative ap paratus
and in the governance of the community, [580-G, H; 581-A]

State of Madras v. Champakam Dorairajen, [1951] S.C.R. 525;
Venkataraman v, State of Madras, A LR, 1951 8.C.229; T. Devadasan v. Union
of India, [1964] 4 8.C.R. 680; General Manager, Southern Railway v, Ran-
gachari,. [1962] 2 8.C.R. 586; Balaji v. The State of Mysore, [1963] Suppl. 1
S.C.R. 439; Chitralekha v. State of Mysore, [1964) & S.C.R. 368; Minor P,
Rajendran v, State of Madras, [1968} 2 S.C.R. 1012; Triloki Nath, [1969] 1
S.C.R.103; A. Peerigharuppan etc. v. State of Tamil Nadu, [1971] 2 S.C.R. 43(;
State of A.P. v.U.S.V. Balaram, [1972] 3 5.C.R. 247; Janaki Frasad Farimoo v,
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State of J. & K, [1973] 3 8.C.R. 238; State of UP. v. Pradip Tandon, [1975] 2
S.C.R. T61; Thomas, [1976] 1 S.C.R. 906 and K.C. Vasant Kumar & Anr. v,
State of Kamatalka, [1985] Suppl. 1 5.C.R. 352, referred to.

7. Parliament, which enacted the first Amendment to the Constitn-
tiom, was in fact the very same Coustituent Assembly which had framed
the Constitution. [584-C)

8. Section 1 of the Fonrteenth Amendment (insofar as it guarantees
equal protection ¢” the laws) corresponds to Article 14 but they do not
have provisions corresponding to Article 16(4) or 15(4). Title IV of the
Civil Rights Act enacted in 1964 ronghly corresponds to Clanse {2) of
Articles 15 and 16. [606-H; 607-A]

Dred Scott v, Sanford, [1857] 15 L.E. 691; Brown v, Board of Educa-
tion, [1954) 98 L.E. 591; Rolling v. Sharpe, {1954] 98 L.E, 583; Plessey v,
Ferguson, [1896] 41 L.E. 256 = [1896] 163 US 537; Defunis v. Charies
Odegaard, [1974] 40 LEd. 2nd. 164; Regents of the University of California
v. Allan Bakke, [1978] 57 L.Ed. 2nd 750 Fuililove v, Phillip M. Khaznic
[1980] 65 Lawyers Ed. 2nd 90; Mefro Broadcasting, Inc. v. Federal Com-
munications Cormmission, 58 IW 5053, referred to.

9, Article 16(1) is a facet of Article 14. Just as Article 14 permits
reasonable classification, se does Article 16(1). A classification may in-
volve reservation of seats or vacancies, as the case may be. In other words,
under clause (1) of Article 16, appointments and/or posts can be reserved
in Eavour of class. [607-B)

Balke, [1978] 59 L.Ed. 2nd 750y Board of Education v. Swann, 28 L.
Ed. 2nd 586 and Metro Broadcasting Inc., 58 IW 5053, referred to,

10. The words “order”, "by-law", "rule” and "regulation” in definition
claase (a) of Article 13(3) are significant, Reading the definition of "State”
in Article 12 and of "Law" in Article 13(3) (a), it hecomes clear that a
measure of the nature contemplated by Article 16(4) can be provided not
only by the Parliament/Legislature but alse by the Executive in respect of
Central/State services and by the local bodies and "other authorities"
contemplated by Article 12, in respect of their respective services. Some of
the local bodies and some of the stalutory corporations like Universities
may have their own legislative wings. In such a situation, it would be
unreasonable and inappropriate to insist that reservation in all these
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services should be provided by Parliament/Legislature, The situation and
circumstances of each of these bodies may vary. The rule regarding reser-
vation has to be framed to suit the particular situations. All this cannot
reasonably be done by Parliament/Legislature. {609.B-D]

11. The very use of the word "provision” in Article 16{4) is significant,
Whereas clanses (3) and (5) of Article 16 - and clauses (2) to (6) of Article 19
- nse the wold "Law", Article 16(4) uses the word "provision”, Regulation of
service conditions by Orders and Rules made by the Executive was a weil
known feature at the time of the framing of the Constitution. [609-E)

12, Provisicn contemplated by Article 16{4} can also be made by the
executive wing of the Union or of the State, as the case may be, as has been
done in the present case. [609-F]

B.S. Yadav, AIR 1981 5.C. 561, referred to.

13, There is adequate safeguard against misuse by the political
executive of the power under Article 16(4) in the provision itself. Any
determination of backwardness is not a subjective exercise nor 3 matter
of subjective satisfaction; the exercise is an objective one. [609-G]

Balgji, 11963] Suppl. 1 S.C.R. 439 and Comptroller & Auditor
General of India v, Mohan Lai Mehrotra, ALR. 1991 5.C. 2288, referred to.

14, Certain objective social and other eriteria has to be satisfied before
any group or class of citizens could be treated as backward, If the executive
includes, for collateral reasons, groups or classes not satisfying the relevant
criteria, it would be a clear case of frand on power. [609-H; 610-A]

15, The appropriate government is empowered to prescribe the condi-
tions of service of its employees by an executive order in the absence of the
rules made under the proviso to Article 309. Even where Rules under the
proviso to article 309 are made, the government can issue orders/instruc-
tions with respect to matters wpon which the Rules are silent. {610-H; 611-Al

Sani Ram Sharma v. State of Rajasthan, [1968] 1 S.C.R. 111 and
Comptrotler and Auditor General v. Mohan Lal Mehrotra, [1994] 2 SCC 1,
relied on.

16. Until a law is made or rules are issued under Article 309 with
respect to reservation in favonr of backward classes, it would always be open
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to the Executive (Government) to provide for reservation of appoint-
ments/posts in favour of Backward Classes by an executive order. [611-F, G]

17, The impugned Memorandums were not issued under the proviso to
Article 309, They were never intended to be so, nor is that the stand of the
Union Goevernment before the court. They are executive orders issued under
Article 73 of the Constltution read with clause (4) of Article 16. The mere
omission of a recital "in the name and by order of the President of India” does
not affect the validity or enforceability of the orders. [611-G, H; 612-A]

18. Reservation is the highest form of special provision, while
prelerence, concession and exemption are lesser forms. The constitutional
scheme and context of Article 16(4) induces the view that larger concept
of reservations takes within its sweep all supplemenial and ancillary
provisions as also lesser types of special provisions like exemptions,
concessions and relaxations, consistent no doubt with the requirement of
maintenance of efficiency of administration - the admonition of Article
335. The several concessions, exemptions and other measures issoed by
the administration are instances of supplementary, incidental and ancil-
lary provisions made with a view to make the main provisions of reserva-
tion effective ie., to ensure that the members of the reserved class fully
avail of the provision for reservation in their favour. [614-A-C]

19, Where the State finds it necessary - for the purpose of giving full
effect to the provision of reservation to provide certain exemptions, conces-
slons or preferences to members of backward classes, it can extend the same
under clanse (4) itself. In other words, all supplemental and anciltary
provisions to ensure full availment of provisions for reservations can be
provided as part of concept of reservation itself, Similarly, in a given
situation, the State may think that in the case of a particular backward class
it is not necessary to provide reservation of appointments/posts and that it
would be sufficieni if a certain preference or a concession is provided in their
favour. This can be done under clause (4) itsell. In this sense, clause (4} of
Article 16 is exhaustive of the special provisions that can he made in favour
of "the backward class of citizen’, Backward classes having been classified by
the Constitution itself as a class deserving special treatment and the Con-
stitution having itself specified the nature of special treatment, it should be
presumed that no further classification or special treatment is permissible
in their favour apart from or outside of clause (4) o7 Article 16, [615-C-E]

20. f__\__rticle 16(1) does permit reasonable classification for ensuring
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atiainment of the equality of opportunity assured by it. For assuring
equality of opportunity, it may well be necessary in certain situations to
treat unequally situated persons umequally. Not doing so, would per-
petuate and accentuate inequality. Article 16(4) is an instance of such
classification, put inte place the matter beyond controversy. The "back-
ward class of citizens” are classiflied as a separate category deserving a
special treatment in the nature of reservation of appointments/posts in the
services of the State. [612-G, H]

21. Clause (4) of Article 16 is not an exception to clause (1) of Article 16.
It is an instance of classification implicit in and permitted by clause (1).
Article 16(4) is a provision which must be read along with and in harmony
with clause (1). Even without clause (4), it would have been permissible for
the State to have evolved such a classification and made a provision for
reservation of appointments/posts in their favour. Clause (4) merely puts
the matier beyond any doubt in specific terms. [612H; 613-A-C]

Balaji, [1963] 1 Supp. S.C.R. 439 and Devadasan, [1964] 4 S.C.R.
680, referred to.

22, Clause (4) isnot, and cannot be held to be, exhaustive of the concept
of reservations; it is exhaustive of reservations in favour of backward classes
alone. Merely because, one form of classification fs stated as a specific
clause, it does not follow that the very concept and power of elassification
implicit in clause (1) is exhausted thereby. To say so would mot he correct in
principle, But, at the same time, one thing is clear. It is in very exceptional
situations, - and not for all and sundry reasons - that any further reserva-
tions, of whatever kind, should be provided under clause (1}. In such cases,
the State has to satisfy, if called upon, that making such a provision was
necessary (in public interest) to redress a specific sitwation, The very
presence of clause (4) should act as a damper upon the propensity to create
further clauses deserving special treatment. {615-C-F]

Bdlaji, [1963] Suppl, 1 S.C.R. 439 and Champakarn, [1951] S.C.R.
525, referred to.

State of Kerala & Ors. v. NM. Thomas, [1976] 1 S.CR. %6, ap-
proved,

Devadasan, [1964] 4 8.C.R. 680, overruled.

23. Reservation is the highest form of special provision, while
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preference, concession and exemption are lesser forms. The Constitntion-
al scheme and context of Article 16(4) induces this Court to take the view
that larger concept of reservation takes within its sweep all supplemental
and ancillary provisions as also lesser types of special provisions like
exemptions, concessions and relaxations, consistent no doubt with the
requirement of maintenance of efficiency of administration - the admoni-
tion of Article 335, [614-A, B]

Karamchari Sangh, 11981] 2 S.C.R. 185 and Thomas, 119761 1 S.C.R.
906, referred to.

24, Where the State linds it necessary - for the purpose of giving full
effect to che provision of reservatien to provide certain exemptions, con-
cessions or preferences to members of backward classes, it can extend the
same under clause (4) of Article 16 itself. In other words, all supplemental
and ancillary provisions to ensure full availment of provisions for reser-
vations can be provided as part of concept of reservation itself, Similarly
in a given sitnation, the State may think that in the case of particolar
backward class it is not necessary to provide reservation of appoint-
ments/posts and it would be sufficient if a certain preference or a conces-
sion is provided in their favour. This can be done under clanse (4) itself,
In this sense, clause (4) of Article 16 is exhaustive of the special provisions
that can he made in favour of "the backward class of citizens", Backward
Classes having been classified by the Constitution itself as a class desery-
ing special treatment and the Constitution baving itself specified the
nature of special treatment, it should be presumed that no further clas-
sification or special treatment is permissible in thier favour apart from or
outside of clause (4) of Article 16. [615 C-F]

25, Clause (4) of Asticle 16 is not, and cannot be held to be, exhaus-
tive of the concept of reservations; it is exhaustive of reservations in
favour of backward classes alone. It is in very exceptional situations, - and
not for all and sundry reasons - that any further reservations, of whatever
kind, should be provided under clause(1). In such cases, the State has to
satisty. If called upon, that making such a provision was necessary (in
public interest) to redress a specifie situation. [615-H; 616-A, B)

26. If reservations are made both under clande (4) of Article 16 as
well as under clause (1), the vacancies available for free competition as
well as reserved categories would be correspondingly whittled down and
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that is not a reasonzble thing to do. [516-C)

27. The argument that clause (1} of Article 16 permits only extend-
ing of preferences, concessions and exemptions, bvt does not permit
reservation of appointments/posts is rejected. [616-E, F]

28. What kind of special provision should be made in favour of a
particular class is a matter for the State to decide, having regard ¢o the
facts and circumstances of a given situation. [616-F]

29, In pre-independent India, the expressions ‘class’ and ‘caste’ were
used interchangeably and caste was understood as an enclosed class.

1633-C]

30. The words “class of citizens —not adequately represented in the
services under the State” would have been a vapue and nncertain descrip-
tion. By adding the word "backward” and by the speeches of Dr. Ambedkar
and Sri K.M. Munshi, it was made clear that the “class of citizens....not
adeguntely represented in the services under the State” meant only those
classes of citizens who were nol so represented on account of their social
backwardness. [634-E]

Chitralekha, [1964] 6 S.C.R. 368; Venkatrarnana, ALR. 1951 8.C. 229;
Champakarm, [1951) S.C.R. 325; Balaji, (1963] Suppl. 1 S.C.R. 43%;
Parmoe, [1973) 3 S.C.R. 236; Minor P.Rojendran, [1968] 2 S.C.R. 736;
Bdiram, [1972] 3 8.C.R. 247; Triloknath, [1969] 1 8.C,R.103; Vasent Kumar,
(1985] Suppl. t S.C.R. 382; Jgysree, [1977F 1 S.C.R. 1M; Madhu Limaye,
AJLR, 1969 8.C. 1014 at 1018; Golafinath, ALR. 1967 8.C. 1643 at 1657;
Dhittorr, {19721 2 S.C.R. 33, Keshavananda, [1973] 4 S.C.C. 225 and
Feeria Karuppan, [1971] 2 S.C.R. 430, referred to,

31. The word "Community” is elearly wider than "caste” - and "back-
ward communities” meant not only the castes - wherever they may be found -
but also other groups, classes and sections among the populace. [t is
significuni tonotice that through-out his speech in the Constitutent Assemb-
ly, Dr. Ambedkar was using the word, "communities’ (and not "castes”),
which expression includes not only the castes among the Hindus but several
other groups, There are very good reasons why the Constitution could not
have used the expression “castes” or "caste" in Article 16(4) and whiy the word
“tlass” was the natural choice in the context. The Constitution was meant for
the entire country and for sl time to come, Non-Hindu religions like Islam,
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Christianityand Sikh did not recognise czlatste as such though, castes did exiist A
even among these religions to a varying degree, {635-D-G]

"Casies In India: Their Mechanism, Genesis and Development: Dr.
Ambedkar {speech delivered on 9.5.1916 at the Columbia University of
New York, U.8.A)) - Published in Indian Antiquary - May 1917 - Vok. X L{;
Encyclopaedia Britanica - Vol. 16; Legal Thesaurus (Regular Edition); B
Webster’s English Dictionary; Encyclopaedia Britanica - 11 - Micro-paedia,
pages 618-619, referred to.

32. A Constitutien is supposed to be a permanent document expected
to last several centuries. It must surely have been envisaged that in futore
many classes may spring-up answering the test of backwardness, requiring
the protection of Article 16{4). It, therefore, follows that from the use of the
word ‘class’ in Article 16(4) it cannot be concluded either that ‘class’ is
antitheticalto‘caste’ or that a easte cannot bea class or that of a citizens. The
word ‘class’ in Article 16(4) is used in the sense of social class and not in the
sense it is understood in Marxist jargon. [ 635-G, H; 636-A] D

33. A caste is nothing but a social class - a socially homogeneous elass.
Itis also an occupational grouping, with this difference that its membership
is hereditary, One is born into it. Tts membership is in voluntacy, Evenif one
ceases to follow that occupation, still he remains and continues a member off
that group. Endogamy is its main characteristic. Its social status and §
standing depends upon the nature of the eccupation followed by it. Lowlier
the occupation, lowlier the social standing of the class in the graded hierar-
chy. In rural India, occupation - caste nexus is true even today, A few
members may have gone to cities or even abroad but when they return - they
do, barring a few exceptions - they go into the same fold again. it doesn’t
matter if he has earned money. He may not foliow that particular oceupation. F
Still,the label remains, His identity is mot changed. For the purposes of
marriage, Jeath and all other social functions, it is his social class - the caste
- that is relevant. Urbanisation has to seme extent broken this caste -
occupation nexys but not wholly, Lowly oceupation results not only in low
sociat position but also in poverty; it generates poverty. "Caste - occupation - G
poverty” cycle is thus an ever present reality, This is the stark reality not
withstanding all our protestations and abhorrence and all attempts at
weeding out this phenomenon. We are not saying it onght to be encouraged.
Tt should not be. If must be eradicated. That s the ideal - the goal. Byt any
programme towards betterment of these sections and classes of society and
any programme designed to eradicate this evil must recognise this ground H



488 SUPREME COURT REPORTS [1992] SUPP. 2 §,CR,

reality and attune its programme accordingly. Merely burying our heads in
the sand - Ostrich - like - wouldn’t help. One cannot fight his enemy without
recognising him. [637-C-H; 638-A-D]

34, Without a doubt, an extensive restritcturing of socio-economic
'system is the answer. That is indeed the goal, as would be evident from the
Preamble and Part IV (Directive Principles). [638-E]

35. The true purport of clause (2) of Article 16 is, it prohibits
discrimiration of any or all of the grounds mentioned thercin, The sig-
nificance of the word ‘any’ cannot be minimised. Reservation is not being
made under ciause (4) in favour of a ‘caste’ but a ‘backward class’. Once
a caste satisfies the eriteria of backwardness, it becomes a backward class
for the purposes of Article 16(4). Even that is not emough. It must be
further found that backward class is not adequately represented in the
services of the State, In such a situation, the bar of clanse (2) of Article
16 has no application whatsoever, [641-A-C]

36. If a Commission/Authority begins its process of identification
with castes (among Hindus) and occupational groupings among others, it
cannot Jy that reason alone be said to be constitutionally or legally bad.
There is no role of law that a test to be applied for identifying backward
classes shouli be only one and/or, uniform. In a vast country like India, it
is simply mot practicable. If the real ohject is to discover and locate
backwardness, and if such backwardness is found in a caste, it can be
treated as backward; if it is found in any other group, section or class, they
too can bhe treated as backward. [640-F, G]

Air Indiag v. Nargesh Mirza, [1981] 4 8.C.C. 335; Metro Broadcasting,
58 IW 5053; Defunis, 416°U.S. 312 [1974] and Bakke 438 US 265 [1978] and
Fullilove, 448 US 448, referred to.

37, None caun deny - in the face of the material collected by the various
Commissions including Mandal Commission - that discrimination persists
even today in India. The representation af the socially backward classes in
the Governmental apparatus is quite inadequate and that conversely the
upper classes have a disproportionately large representation therein, This is
the lingering effect, if one wants to see it. [643-B,C)

3§. Certain classes which may not qualify for Article 15(4) may
qualify as backward class of citizens for the purposes of Article 16(4}. It
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is equally relevant to notice that Article 340 does not expressly refer to
services or to reservations in services under the State, though it may be
that the Commission appointed thereunder may recommend reservation
in appointments/posts in the services of the State as one of the steps for
removing the difficulties under which 5.E.B.Cs. are lal:cpuring and For
improving their conditions, Thus, 5.E.B.Cs, referred to in Articte 340 is
only one of the categories for whom Article 16(4) was enacted; Article
16(4) applies to a much larger class than the one contemplated by Article
340. Tt would, thus, be not correct to say that ‘backward class of citizens’
in Article 16(4) are the same as the socially and educationally backward
classes in Article 15(4). Saying so would mean and imply reading a
limitation into a beneficial provision like Article 16(4). Moreover, when
speaking of reservation in appointments/posts in the State services - which
may mean, at any level whatsoever - insisting upon educational backward-
ness may not be quite appropriate. [643-C-F}]

Balaji, [1963] Suppl. 1 §.C.R. 439 and Farimoo, [1973] 3 §.C.R. 236,
referred to,

39. The backwardness contemplated by Article 16(4) is mainly social
backwardness. It would not be correct to say that the backwardness vader
Article 16(4) should be both social and educational, The Scheduled Tribes
and the Scheduled Castes are without a doubt backward for the purposes

" of the clause; mo one bas suggested that they should satisfy of test the
sociul and educational backwardness. The Mandal Commission appointed
under Article 340 was concerued only with the socially and educationally
backward classes contemplated by the said Article. Even so, it is evident
that social backwardness has been given precedence over others by the
Mandal Commission - 12 out of 22 total points. Social backwardness - it
may be reiterated - leads to educational and economie backwardness. No
objection can be, nor is taken, to the validity and relevancy of the criteria

_ adopted by the Mandal Commission. [644-B-D}

40.Itis not a question of permissibility or desirability of means test but
one of proper and more appropriate identification of class - a backward
class. The veryconcept of a class denotes a number of persons having certain
common traits which distinguish them from others. In a backward class
under clavse {(4) of Article 16, if the connecting link is the social backward.-
ness, it should broadly be the same In a givex class. If some of the members
are too far rdvanced socially (which in the context, necessarily means
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A econumically and, may also mean educationally) the connecting thread
between them and the remaining class smaps. They would be misfits in the
class. After excluding them alone, would the class be a compact class. In tact,
such exclusion benefits the trul backward. Clause {(4) aims at group back-
wardness; exclusion of such socially advanced members will make the ‘class’
a truly backward class and would more appropriately serve the purpose and

B obect of clause (4), [647-H; 648-4-C]

Jayasree, [19771 1 8.C.R, 194; Vasant Kumar, [1985] Suppl. t S.C.R.
352 and Balaji, {1963] Suppl. 1 S.C.R. 439, referred to.

41, Neither the Constitution ner the taw prescribe the procedare or

C method of identification of backward classes. Nor is it possible or ad-

visable for the conrt to lay down any such procedure or method. It must

be left to the authority appointed to identify. [t can adopt such

method/procedure as it thinks convenient and sc long as its survey covers

the entire populace, no objection can be taken to it. ldentification of the

[ backward clusses can certainly be done with reference to castes among and

along with other groups, classes and sections of people. One can start the

process with the castes, whenever they are found, apply the criteria

(evolved for determining backwardness) and find out whether it satisfies

the criteria. T it does - what emerges is a "backward class of citizens™

within the meaning of and for the purpose of Article 16(4). Similar process

E  can be adopted in the case of other occupational groups, communities and

classes, so as to cover the entire populace. The central idea and overall

objective should he to consider alf available groups, sections and classes

in society. Since caste rvepresents an existing, identifiable social

group/class encompassing an overwhelming majority of the country’s

F population, one can well begin with it and then go to other groups,
sections and classes. [651-C-F]

42. 1t is not necessary for a class to be designated as backward class
that it is sitnated similarly to the Scheduled Castes/Scheduled Tribes.
‘Creamy layer' can be and must be, excluded, [651-F, G]

Exciusion of*Creamy layer’ must be on the basis of social advancement
(such advancement as renders them misfits in the backward classes) and not
on the basis of mere economie criteria. income or the extent of property held
by a person can be taken as a measure of social advancement and on that
basis ‘creamy layer’ of a given caste/fcommunity/occupational group can be
H exciuded to arrive at a true backward class. [679-E, F)



INDRA SAWHNEY v. LLOL 401

43, A backward class cannot be determined only and exclusively with A
reference 1o economic criterion. It may be a consideration or basis atong
with and in addition to social backwardness, but it can never be the sole
“¢criterion. A backward class can be identified on the basis of ocenpation-
cum-income without reference to caste. [652-G)

Chitralekha, [1964] 6 SCR 68, relied on. B

44. It is not correct to say that the backward class contemplated by
Article 16¢4) is limited to the socially and educationally backward classes
veferved to in Article 15(4) and Article 340. It is much wider. The test or
requirement of social and eduncational backwardness cannot be applied to
Scheduled Castes and Scheduled Tribes, who indubitably fall within the
expression "backward class of citizens”. The accent in Article 16(4) ap-
pears to be on social backwardness. Of course, social, educational and
economic backwardness are closely inter-twined in the Indian context. The
classes contemplated by Article 16(4) may be wider than those con-
templated by Article 15(4). [651-G, H; 652-A] D

45. The Government of India is directed to specify the basis of
exclusion - whether on the basis of income, extent of holding or otherwise
- of ‘creamy layer’, This shall be donc as carly as possible, buf not
exceeding four months. On such specification persons falling within the
net of exclusionary rule shall cease to be the members of the.Other E
Backward Classes {covered by the expression ‘backward class of citizens’)
for the purpose of Article 16(d). {649-D]

46. The impugned QOffice Memorandum dated 13th Auguse, 1990 and
25th September, 1991 shall be itaplemented subject only Lo such specifica-

tion and exclusion of socially advanced persons from the backward classes F
contemplated by the said O.M. In other words, after the expiry of four
months from today, the implementation of the said O.M. shall be subject
to the exctusion of the creamy layer’ in accordance with the criteria to be
specified by the Goverament of India and not otherwise. [649-E, F]

G

47. There is no constitutional or legal bar to a State categorising the
backward classes as backward and more backward. This is not saying that
it ought to be done, [655-B]

48. Just as every power must he exercised reasonably and fairly, the
power conferred by claase (4) of Article 16 should also be exercised ina H
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fair manner and within reasonable limits - and what is more reasonable
than to say that reservation under clause (4) shall not exceed 50% of the
appointments or posts, barring certain extra-ordinary sitvations. From
this point of view, the 27% reservation provided by the impugred
Memorandum in favonr of backward classes is well within the reasonable
limits, Together with reservation in favour of Scheduled Castes and
Scheduled Tribes, it comes to a total of 49.5%. [659-B-D)]

4%, The provision under Article 16(4) - conceived in the interest of
certain sections of society - should be balanced against the guarantee of
equality enshrined in clause (1) of Article 16 which is a guarantee held out
to every citizen and to the entire society. It is relevant to point out that Dr,
Ambedkar himsef contemplated reservation being ‘confined to a minority
of seats’, [659-F]

50. While 50% shall be all rule, it is necessary not to pnt ont of
consideration certain extra-ordinary siteations inherent in the great diver-
sity of this country and the people. It might happen tbat in farflung and
remote ateas the population inhabiting those areas might, on account of
thelr being out of the main stream of national life and in view of conditions
peculiar to and characteristical to them, need to be treated in a different way,
some relaxation in this strict rule may become imperative. In doing so,
extreme caution is to be exercised and a spectal case made out, [660-B]

Devadasan, [1964] 4 8.C R. 680; Thomas, [1976] 1 SCR %¢6; Vasant
Kumar, [1985] Sppl. 1 S.C.R. 352; Balzji, [1963] Suppl. 1 S.C.R. 439 and
Karamchan Sangh, [1981] 2 S.C.R. 185, referred to.

$§1, All reservations are not of the same nature, There are two types
of reservations, which may, for the sake of convenience, be referred to as
‘vertical reservations’ and ‘horizontal reservations’. The reservations in
favour of Scheduled Castes, Scheduled Tribes and other backward classes
[under Artide 16(4)] may be called vertical reservations wheteas reserva-
tions in favour of physically handicapped [under clause (1) of Article 16]
can be referred to as horizontal reservations. Horizontal resevvations cet
across the vertical reservations - what is called interlocking reservations.
To be more precise, suppose 3% of the vacancies are reserved in favour of
physically handicapped persons; this would be a reservation relatable to
clause (1) of Article 16, The persons selected against this quota will be
placed in the appropriate category; if he belongs to 5.C. category he will
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be placed in that quota by making necessary adjustment; similarly, if he A
belongs to open competition (0.C.) category, be will be placed in that
category by making necessary adjustments. Even after providing for these
herizontal reservations, the percentage of reservations in favour of back-
ward class of citizens remains - and should remain - the same. This is how
these reservations are worked out in several States and there is no reason
not to continuz that procedure. [660-E-H]

52. 1t is made clear that the rule of 50% shall be applicable only to
reservations proper; they shall not be - indeed cannot be - applicable to
exemptions, concessions or relaxations, if any, provided to ‘backward
class of citizens’ under Article 16(4). [661-A] C

53, 1t must be remembered that the equality of opportunity guaran.
teed by clause (1) is to each individual citizen of the country while clause
{4) contemplates special provision heing made in favour of soclally disad-
vantaged classes. Both must be balamced against each other. Neither
should be allowed to eclipse the other. For the purpose of applying the D
rule of 50% an year should be taken as the unit and not the entire strength
of the cadre, service or the unit, as the case may be. [663C, D]

Baiaji, (1963] Supp. 1 8.C.R. 439; Karamchari Sangh, [1981) 2 8.C.R.
185 and Thomas, [1976] 1 S.C.R. Hé, referred to.

Devadasan, [1964] 4 §,C.R, 680 - Partly approved (Note so far as it
strikes down the rule providing for carry forward of unfilled reserved
vacancies, held not sustainable.)

54. Reservation in the case of promotion is normally provided only
where the promotion is by selection i.e., on the hasis of merit. For, if the F
promotion is on the basis of semfority, such a rule may not be called for;
in such a case the position obtaining in the lower category gets reflected
in the higher category (promotion category) also. Where, however, promo-
tion is based on merit, it may happen that members of backward classes
may not get selected in the same proportion as is chtaining in the lower G
category. With a view to ensure similar representation in the higher
category also, reservation is thought of even in the matter of promotion
based on selection. This is, of conrse, in addition to the provision for
reservation at the entry (direct recruitment) level, [667H; 668-A, B]

S5, At the initial stage of recruitment reservation can be made in H
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favear of backward class of citizens but once they enter the service,
efficiency of administration demnands that these members too compete
with others and earn promotion like all others; no further distinction can
be made thereafter with reference to their "birth-mark”. They are expected
to operate on equal footing with others. Crutches cannot be provided
throughout one’s career. That would net be in the interest of the nation.
It is wrong to think that by holding so, the Court is confining the back-
ward class of citizens to the lowest cadres. It is well-known that direct
recruitment takes place at several higher levels of administration and not
merely at the level of Class IV and Class [11. [672-D-F]

Rangachar, [1962] 2 §.C.R. 586; Hiralal, [1971] 3 8.C.R. 267; Karam-
chari Sangh, [1981) 2 S.C.R. 185 and fagannathan, [1986] 2 S.C.R. 17,
referred to.

56. While it is certainly just to say that a handicap should be given to
backward class of citizens at the stage of initial appointment, it would be a
serious and unacceptable inroad into the rule of equality of opportunity to
say that such a handicap should be provided at every stage of promotion
throughout their career. That would mean creation of a permanent separate
category apart from the mainstream - a vertical division of the administra-
tive apparatus, The members of reserved categories need not have to com-
pete with others but only among themselves. There would be no will to work,
compete and excel among them. Whether they work or not, they tend to think,
their promotion is assured. This in turn is bound to generate a feeling of
despondence and ‘heart-burning’ among open competition members, All
this is bound to effect the efficiency of administration. [672-A-C)

7. Putting the members of backward classes on a fast track wounld
necessarily result in leap-frogging and the deleterions effects of ‘leap-
frogging’ ueed no illustration. [672-D]

58. To the extent, the majority opinion in Rangachari holds, that
Article 16{4) permits reservation even in the matter of promotion, is not
sustainable in principie and ought to be departed from. [673-A]

£9. Decision on this question shall operate only prospectively and shall
not affect promeotions already made, whether on temporary, officiating or
regular/permanent basis. It is further directed that wherever reservations
are already provided in the matter of promotion - he it Central Services or
State Services, or for that matter services under any corporation, authority
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or body falling under the definition of ‘State’ in Article 12 — such reserva- A
tions shall continue in operation for a period of five years from this day.
Within this period, it woald be open to the appropriate authorities to revise
modify or re-issue the relevant Rules to ensure the achievement of the
objective of Article 16(4). If any authority thinks that for ensuring adequate
representation of backward class of citizens in any service, elass or category,
itis necessary to provide for direct recruitment therein, it shall be open to it B
to dosoe. it shall be open to the Government to notify which classes among the
several designated other backward classes are more backward for the pur-
poses of this clause and the apportionment of reserved vacancies/posts
among ‘backward’ and ‘more backward’. On such notification the clause will
become operational. [673-A-D; 680-H] C

Rangachan, [1962} 2 S.C.R. 586 and Karamchari Sangh, [1981] 2
S.C.R. 185, referred to.

60. Claase (i) of the Office Memorandum dated 25th September,
1991 provides for a preference in favour of "poorer sections” of the back- D
ward classes over other memhers of the backward classes. The object of
the clause is to provide a preference in favour of more backward among
the "socially and educationally backward classes”. In other words, the
expression, "poorer sections” was meant to refer to those who are socially
and economically more backward. The use of the word ‘pooret’, in the
context, is meant only as a measure of social backwardness. Understood E
in this sense, the said classification is not and cannot be termed as invalid
cither constitutionally speaking or in law. [680-A-D]

61. There are certain services and positions where either on account
of the nature of duties attached to them or the level (in the hierarchy) at
which they obtain, merit alone counts. In such situations, it may not be
advisable to provide for reservations. [677-F, G]

62. It may not be permissible to debar a citizen {rom being cosidered
for appointment to an office under the State solely on the basis of his income
or property-holding. Since the employment under the State ts really con- (3
ceived to service the people no such bar can be created. Any such bar would
be inconsistent with the guarantee of equal opportunity held out by clause (1)
of Article 16, On this ground alone, the said clause in the Office Memoran-
dum dated 25.5.1991 fails and is accordingly declared as such. {681-D,E]

63. The Government of India has adopted the State lists obtainedas H
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on 13th August, 1990 for its own purpeses bt that does not mean that
those lists are meant to be sacrosanct and unalterable. There may be cases
where commissions appointed by the State Government may have, in their
reports, recommended modification of such lists by deletion or addition
of certain castes, communities and classes. Wherever such commission
reperts are available, the State Government is bound to look into them
and take action on that basis with reasonable promptitude. If the State
Government effects any modification or alteration by way of deletions or
additions, the same shall be intimated to the Government of India
forthwith which shall take appropriate action on that basis and make
necessary changes in its own list relating to that State. Further, it shall be
equally open to, indeed the duty of, the Government of India - since it has
adopted the existing State lists - to look into the reports of such commis-
sion, if any, and pass its own orders, independent of any action by the
State Goverament, thereon with reasonmable promptitude by way of
modification or alteration. It shall be open to the Govermment of India to
make such modification/alteration in the lists adopted by way of additions
or deletions, as it thinks appropriate on the basis of the Reports of the
Commission{s). [639G, H; 690-A-C]

64, Appointment of a Commission under Article 340 is not necessary
to identify the other backward classes. Article 340 does not say 50. [690-E)

65. The direction for constitution of a permanent Commission to
examine complaints of over-inclusion or under-inclusion obviates the need
of any such scrutiny by this Court. Constitution of such Commission both
at Central and State level is directed. Persons aggrieved can always
approach them for appropriate redress. Such Commission, which will
kave the power to receive evidence and enquire into disputed questions of
fact, can more appropriately decide such complaints than this Court
under Article 32. [691-D, E]

66. The Government of India, each of the State Governments and the
Administratiens of Union Territories are directed to constitute a permanent
body within four months for entertaining, examining and recommending
upon requests for inclusion and complaints of over-inclusion and under-in-
clasion in the lists of other hackward classes of citizens, The advice tendered
by such body shall ordiparily be binding upon the Government. [693-F, G]

&7. Within four wmonths, the Government of India is directed to

h ]

F
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specify the basis, applying the relevant and requisite socio-economic
critéria to exdude socially advanced persons/sections (‘Creamy Jayer’)
from ‘other Backward Classes’, The implementation of the impugned
O.M. dated 13th September, 1990 shall be subject to exclusion of such
socially advanced persons (*Creamy layer’). This direction shall not how-
ever apply to States where the reservations im favour of backward classes
are already in operation; they can continue to operate them. Such States
shall however evolve the said criteria within six months and apply the
same to exclude the socially advanced persons/sections from the dcsng
nated “Other Backward Classes’ [698-H; 699-A, B]

68, The Office Memorandum dated August 13, 1990 is held valid and
enforceable subject to the exclusion of the socially advanced members/sec-
tions from the notified ‘Other Backward Classes’. [699-E]

6%. To make Clause (i) of the Office Memorandum datedSeptember
25, 1991 valid, it is to be read, interpreted and understood as intending a
distinction between backward and more backward classes on the basis of
degrees of social backwardness and a rational and equitable distribution
of the benefits of the reservations amongst them, [699-F]

70. Clanse (ii) of the Office Memorandum dated September 25, 1991
is held invalid and inoperative. [699-G]

FPer 8. Ratnavel Pandian, J.

1. The founding fathers of the Constitution have designedly couched
Articles 14, 15 and 1§ in comprehensive phraseology so that the frail and
emaciated section of the people living in poverty, rearing in obscurity,
possessing no wealth or influence, baving no education, much less higher
education and suffering from social repression and oppression should not
be denied of equality before the law and equal protection of the laws and
equal opportunity in the matters of public employment or subjected to any
prohibition of discrimination on grounds of religion, race, caste, sex or
place of birth. [700-F, G]

2. The expression deployed in both the OMS, "Socially and Educa-
tiomally Backward Classes” is on the strength of the Report of the Com-
mission, though no such expression is used in Article 16(4) whereunder
the reservation of appointments or posts in favour of any backward class
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A of citizens is to ke made, This expression is used as an explanatory one to
the words ‘baclorard class’ occurring in Article 16¢4). [T13-E, Fj

3, The object of the newly introduced clause (4) to Article 15 was to

bring Articles 15 and 29 in Line with Axticle 16(4), 46 and 340 and to make

i constitutionally valid for the State to reserve sests for backward class

B o citizens, scheduled castes and scheduled tribes in the public education-

al institutions as well as to make other special provisions as may be
necessary for their advancement. [715-D]

Smt. Champakam Dorairajan & Anr. v, State of Madras, ALR. 1951

C Madras 120; State of Madras v. Smt. Champakam Dorgirajan, [1951)

8.C.R. 525 and State of Uttar Pradesh v. Fradeep Tandan & Ors., [1975] 2
S.C.R. 761 at 766, referred to.

4, The Government both in the earlier Q.M. and the subsequent

amended O.M, ks used the expression ‘sociatly and edncationally backward

D  classes’ thereby qualifying the word ‘hackward’ as ‘socially and educational-

' iy backward’ though in the second amended (.M., the ‘economic

backwardness’ is alone taken as a ground for providing reservation for the

economically backward section of the people not covered by the same reser-
vation mesnt for ‘socially and educationally backward classes’. [718-G, H]

E 5. The words ‘backward class’ in Article 16(4) are used with a wider
connotation and without any qualification or explanation. Therefore, it must
be construed i the wider perspective. Though the O.Ms. speak of social and
educational backwardness of a class, the primary consideration in identify-
icg aclass and in ascertaining the inadequate vepresentation of that class in

5 the services under the State under Article 16(4) is the social backwardness
which resuits in educational backwardness, both of which culminate in
economic backwardness, The degree of importance to be attached to social
backwardeess is much more than the importance to be given to the educa-
tional backwardness and the economic backwardness, because in Identifying
and classifying a section of people as a backward class within the meaning of

G Asticle 16(4) for the reservation of appointments or posts, the ‘social
backwardness® plays a predominant role, [738-H; 739-A]

Constituent Assembiy Debates, Volume VI, pages T00-703, referred to.

M.R. Balaji v. State of Mysore, (1963] Sappl. 1 S.CR. 439 and
H Vasanth Kionar, [1985] Supp. S.C.R. 352, referred to.
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6. The word ‘backward’ is very wide bringing within its fold the
social backwardness, educational backwardness, economic backwardness,
political backwardness and even physical backwardness. [718-H; 719-A]

7. A group of persons having common fraits or attributes coupled
with retarded social, material (economic) and intellectual (educational)
development in the sense not having so much of intellect and ability will
fall within the ambit of ‘any hackward class of citizens’ under Article 16(4)
of the Constitution. [723-D]

8. Articles 15(4), 16(4) and 340(L) de not speak of ‘caste’ but only
‘class’. (724-C]

9. The word ‘caste’ is not used in the Constitution as indicative of
any section of people or community except in relation to ‘Scheduled
Castes’ which is defined in Article 366(24). However, the word ‘caste’ in
Articles 15(2), 16(2) and 29%(2} does not include “scheduled casie’ but it
_ refers to a caste within the ordinary meaning of caste. The word
‘scheduled caste’ came into being only by the notification of the President
under Article 341, {724-F)

Oxford English Dictionary, Yol. 1; Webster Comprehensive Dictionary
{Interuational Exition); Webster's Encyclopedic Unabridged Dictionary of
the English Language; Corpus Juris Secundum (14); Black Law Dictionary
(sixth Edition), Centnnial Edition (1891-1991), Encyclopedia American
(5), referred to.

Chitralekha & Anr. v. State of Mysore & Ors., [1964] 6 S.C.R, 368 at
A88; Trloki Nath v.J & K State, [1969] 1 §.C.R, 103 at 105; X.C. Vasanth
Kuimar v. Karnataka, [1985] Suppl. 1 S.C.R. 352; State of Kerala & Ors. v,
N.M. Thomas & Ors., [1976] 1 S.C.R. 906 at 996; Akkil bhartiva Soshit
Karamchari Sangh v. Union of India & Ors., [1981] 2 S.C.R. 185 at 234;
M.R. Balgji v. State of Mysore, [1963] Suppl. 1 8.C.R. 439; Minor P.
Rajendran v, State of Madras & Ors, [1968] 2 §.C.R. 786 at T90; State of
Andhra Pradesh v. P. Sagar, [1968] 3 8.C.R. 59; 4. Peeria Karuppan, etc. v.
State of Tamil Nadu, [1971] 2 S.C.R. 430 at 443; State of Andhra Pradesh
& Ors. v. US.V. Balram eic., [1972] 3 S.C.R. 24%; Kumari K.§. Jayasree &
Anr. v. The State of Kerala & Anr.,, [1977] 1 S§.C.R. 194 and U.P. State v.
Pradip Tandon & Ors., [1975] 2 S.C.R. 761 at 766, referred to.
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Rise & Awakening of Depressed Classes in fudia: by Sh, J. R. Kamble,
referred to.

10.01, Caste neither can be the sole criterion nor can it be equated
.with ‘class’ for the pupose of Article 16¢4) for ascertaining the social and
educational backwardness of any section or group of people so as to bring
them within the wider connotation of ‘backward class’. Never the less caste
in Hindu society becomes a dominant factor or primary criterion in
determining the backwardness of a class of citizens. Unless ‘caste’ satisfies
the primary test of social haclwardness as well as the educational and
econemic backwardness which are the established and accepted criteria to
identify the ‘hackward class’, a caste per se without satisfying the agreed
formula generally cannot fall within the meaning of ‘backward class of
citizens’ under Article 16(4), save in given exceptional circumstances such
as the caste itself being identifiable with the traditional cccupation of the
lower strata indicating the social backwardness. [728-D-F)

10.02, Though the caste system is unknown to other communities
such as Muslisms, Christians, Sikhs, Jews, Parsis, Jains etc. in whose
respective religion, the caste system is not recognised and permitted, in
practice, it cannot be irrefutably asserted that Islam, Christanity, Sikhism
are all completely immune from casteism,  [728-H; 729-A]

11. The basic policy of reservation is to off-set the inequality and
remove the manifest imbalance, the victims of which for bygone genera-
tions lag far behind and demand equality by special preferences and their
strategies, Therefore, a comprehensive methadological approach encom-
passing jurisprudential, comparative, historical and anthropological con-
ditions is necessary, Such considerations raise controversial issuves
transcending the rontine legal exercise because certain social groups who
are inherently unequoal and who have falten victims of societal discrimina-
tion regnire compensatory treatment. Needless to emphasise that equality
in fact or substantive equality involves the necessity of beneficial treat-
ment in order to attain the result which establishes an equilibrium be-
tween two sections placed unequally. [799-B, C]

The Complete Works of Swami Vivekananda, Vol. V page 29; New
Testarnent; Sura 10 Verse No. 44 of Holy Quran, referred to.
-

Kesavananadn 'Bhr.mm’ v. Kerala [1973] Suppl. 1 S5.C.R., referred to.
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12. A programme of reservation may sacrifice merit but does not in
any way sacrifice competence because the beneficiavies under Articte 16(4}
have to possess the requisite basic qualifications and eligibility and have
to compete among themselves though not with the mainstream candidates,

[751-B]

13. The analytical study of American cases shows that the American-
style justification of positive discrimination is on the gound of utility
whereas the Indian-style jusiification is on the ground of constitutional
rights. [753-F]

Bakke, Defunis & Minority Administrations (The Quest for Fqual
Opportunity) By Allan P. Sindler, referred to.

Regents of the University of California v. Aifon Bakke, 57 LEd, 2d 750;
Defunis. v. Charles Odeganrd, {1974) 40 L.Ed. 2nd 164, referred to,

14. Clause (4) of Article 16 is not an exception to Article 16(1) and
(2) but it is an enabling provision and permissive in character overriding
Article 16(1) and (2); that it is a source of reservation for appointments
or posts in the Services so far as the backward class of citizens is con-
cerned and that under clause (1) of Article 16 reservation for appoint-
ments or posts can be made to other sections of the society such as
physically handicapped etc. [754-E]

Punjab FProvince v. Daulai Singh & Ors., 1942 FCR 67 at 87 and 38:
Orient Paper & Industries Ltd. v. State of Orissa, A.LR. 1991 $.C. 672 at 677
and 678; In re; Hatschek's Patents, 1999 Chancery Division Vol. If 68 at 82
and 85; Hari Vishnu: Kamath v. Sved Ahmed Ishaque & Ors., [1955] 1 8.C.R.
1104 at 1121 and Trloki Natir's Case, General Manager, Southern Railways
v. Rangachari, [1962] 2 8.C.R, 585, referred to.

15. Article 16(4) itself does not lirnit the power of the Government in
making the reservation to any maximum percentage; but it depends upon
the quantum of adequate representation required in the Services. [759-D]

B. Venkataramana v. State of Madras, ALR. 1951 8.C. 229; Balaji’s
Case, [1963] Suppl. 1 8.C.R. 439; Comprroller & Auditor General v. Mohan
Lal Mehrotra,, [1992] 1 8.C.C. 20; State of Punjab v. Hiralal & Ors., [1971]
3 8.C.R. 267; Mangal Singh v. Punjab State Police, A.LR. 1968 Punjab 306;
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Chief Controlling Revenue Authonity v. Maharusitra Sugar Mills Ltd., [1950)
8.C.R. 536; Official Liquidator v. Dharti Dhan; Deifi Administration v. LK.
Nangia, [1980] 1 8.C.R. 1016; Jagannaihan’s Case; Dr. N.B. Khare v. The
State of Delhi, {1950] S.C.R. 519; Govindji v. Municipal Corporation, Ah-
medabad, 1957 Bom.147; Virendra v. The State of Punjab & Anr., [1958]
'S.C.R.308; The Barium Chemicals Ltd. & Anr. v. The Company Law Board
& Ors., [1966] Suppl. §.C.R. 311; Rohtas Industries v. 8.D. Agarwal & Ors.,
[1969] 1 S.C.C. 325; Mohan Kwmar Singhania v. Union of India, [1992]
Suppl, 1 8.C.C. 5%4; Hindustan Zinc v.A.P. State Electricity Board, {1991]
3 8.C.C. 299; Sitaram Sugars v. Union of Indie & Ors.,, [1990] 3 S.C.C., 223;
D.CM. v, 5. Paramjit Singh, [1990] 4 5.C.C. T23; Minerva Talkies v. State
of Kamataka & Ors., [1938] Suppl S.C.C. 176; State of Kamataka v. Ran-
ganath Reddy, [1978) 1 S.C.R. 641; Kerala State Electricity Board v. S.N.
Govind Prabhu, [1986) 4 $.C.C.; Prag Jce Company v. Union of India &
Ors., [1978] 2 S.C.C. 459; Saraswafi Industries Syndicate Lid., v. Union of
India, [1975] 1 8.C.R. 956; Murti Match Works v..4ssistant Collector, Cenirgl
Excise & Ors., [1974] 3 S.C.R. 1213 /. Govindraja Mudaliar v, State of Tamil
Nadu & Ors., [1973] 3 S.C.R. 222 and Narendre Kumar v. Union of India &
Ors, [1969] 2 S.C.R. 375, referred to.

H.W.R. Wade Administrgtive Law V. Edn. Pages 228 and 229,
Halshury's Laws of England IV Edn, Vol. 1 Paras 27, 29 pages 34, 35,
referred to.

16. The O.M. has specifically used the expressicn, ‘poorer sections’
but not ‘weaker sections’ as contemplated under Article 46 of the Constity-
tion. Though the expressions ‘poorer sections’ and ‘weaker sections’ may
connote in general, ‘the disadvantaged position of a section of the people
they do not comvey one and the same meaning and they are not
synonymons, When the O.M. deliberately uses the expression ‘poorer
sections’, it has become incumbent to examine what that expression means
and whether there can he any sub-classification as ‘poorer’ and ‘mon-
poorer’ among the same category of potential backward class of citizens
on the anvil of economic criterion. [762-B, C]

17. The O.M. firstly considers all the identified SEBCs in general as
belonging to ‘poor sections’ from and out of which the ‘poorer seclions’
are to be culled out by applying a test to be yet formulated by the
Government evidently on economic criterion or by application of poverty
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test based on the ceiling of inceme, After the segregation of ‘poorer
sections’ of the SEBCs, the left out would be the ‘poor sections’, By the use
of the word ‘poorer’, the Government is super-imposing a relative poverty
test for identifying and determining a preferential class among the iden-
tified SEBCs. [762-E, F

18. When the ‘means test’ is analysed in depth so as to explore its
merits and demerits, one would come to an inevitable conclusion that itisnot
adecisive test but on the other hand if will serve as a protective umbreaila for
many fo get into this segregated section by adopting all kinds of illegal and
unethical methods. Further, this will be totailly unworkahle and iraprac-
ticable in the determination of ‘getting somehody in and getting somebody
out’ from among the same ideptified SEBCs. {765-B-D]

19, Tt wil} be futile exercise for the courts to find out the reasons in
support of the division between and among the group of SEBCs and make
rule therefor, for multiple reasons. [765-D]

20, The O.M. does not speak of any ‘creamy layer test’. It cannot be
said by any strech of imagination that the Government was not aware of
some few individuals having become both socially and educationally above
the general average and entered in the All India Services or any other Civil
Services. Despite the above fact, the Government has accepted the listed
groups of SEBCs as annexed to the Report and it has not thought it
prudent to eliminate those individuals. Therefore, in such civcnmstances
it is doubted whether the judicial supremacy can work in the broad area
of social policy or in the great vortex of ideological and philosophical
decisions directing the exclusion of any section of the people from the
accepted list of OBCs on the mere ground that they are all “creamy layers’
which expression is to be tested with reference to various factors or make
suggestions for exclusion of any section of the peaple who are otherwise
entitled for the heuefit of reservation in the decision of the Government so
Tong that decision does not snffer from any constitutional infirmity,

{773-E-H}

21, When this Court is not called upon to laya test or give any guideline
a5 to who are oll to be eliminated from the listed groups of the Report, there
is no necessity to lay any test much less ‘creamy Iayer test’. There is no grey
area to be clarified and consequently it has to be held that what one s not free
ta do directly cannot do it indirectly by adopting any means. Therefore, the
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argument of ‘creamy kayer’ pales into insignificance. [775-D)

22, All SEBCs hrought in the lists of the Commission which have been
accepted and approved by the Government should be given equal oppor-
tunity in availing the benefits of the 27 per cent reservations. [n other words,
the entire 27% of the vacancies in civil posts and services under the Govern-
ment of India shall be reserved and extended to all the SEBCs. [775-E]

23, The ‘poorer sections’ of the SEBCs may be provided with various
'kind of concessions and facilities such as educational concessions, special
coachirg facilities, financial assistance, relaxation of upper age limit,
increase of number of attempts etc. for government services with a view to
give them equal opportunity to compete and keep pace with the advanced
sections of the people. [776-C] -

It is for the first time that controversial issue as regards the equality
of opportunity in matters of public employment as contemplated under
Article 16(d) have come up for deliberation before a nine-Judge Bench, on
being referred to by a five-Judges Bench. [705-C, D]

There are varions Constitutional provisions such as Articles 14, 15,
18, 17, 38, 46, 332, 335, 338 and 340 which are desigaed to redress the
centuries oid grievances of the scheduled castes and scheduled tribes as
well as the backward classes and which have come for judicial interpreta-
tion on and off. It is not merely a part of the Constitution but also a
national commitment. {703-D, E]

This Court which stands as o sentinel on the guie vie over the rights
of people of this country has to interpret the Constitution in its true spirit
with insight into social values and suppleness of the adoption te the
changing social needs upholding the basic structure of the Censtitution
for securing social justice, economic justice and political justice as well as
equality of status and guality of opportunity. [705-F])

The very blood and soul of our Constitutionail scheme are to achieve
the objectives of our Constitution as contained in the preamble which is
part of our Constitution. So it is incumbent to lift the veil and see the
notable aspirations of the Counstitution. [703-G]

Kesvangnda Bharti v. Kerala, [1973) Suppl, SCR 1, referred to.
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No one can be permitted to invoke the Constitution either as a
sword for an offence or as a shield for anticipatory defence, in the sense
that no one under the guise of interpreting the Constitution can cause
irrevertible injustice and irredeemable inequalities to any section of the
people or can protect those unethically claiming unquestionable dynastic
moroply over the Constitution henefits. [705-H; 706-A]

Fer Dr. T.K. Thommen, J.

1. Reservation is one of the measures adopted by the Constitution to
remedy the continuing evil effects of prior inequities stemming from dis-
criminatory practices against various classes of people which have resutted
in their social, educational and economic backwardness. [786-B,C] - .

2. Reservation is meant to be addressed to the present social, educa-
tional and economic backwardness cansed by purposeful societal dis-
crimination. To attack the continuing ill effects and perpetuation of such
injustice, the Constitution permits and empowers the Stale to adopt
correclive devices even when they have discriminatory and exclusiomary
effects. Any such measure, insofar as one group is preferred to the ex.
clusion of another, must necessarily be narrowly tailored to the achieve-
ment of the fundamental constitutional goal. [786-C, D]

- 3. Benign classification for affirmative action by reservation must
stay strictly within the narrow bounds of remedial actions. Any such
programme must be consistent with the fundamental objective of equality.
Reservation is a remedy or a cure for the ill effects of historical dis-
crimination. [786-E, H; 787-A]

4, Reservation is not an end im itself. It fs a means to achieve
equality. The policy of reservation adopted to achieve that end must,
therefore, be consistent with the objective in view. Every reservation
founded on benign discrimination, and justifiably adopted to achieve the
constitutional mandate of equality, must necessarily be a transient pas-
sage to that end. It is temporary in concept, limited in duration, condition-
al in application and specific in object. Reservation must contain within
itself the seeds of its termination. Any attempt to perpetuate reservation
and upset the constitutional mandate of equality is desfructive of liberty
and fraternity and all the basic values enshrined in the Constitution. A
balance has to be maintained between the competing values and the rival
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claims and interests so as fo achieve equality and (reedom for all,
[787-D-F)

5. The makers of the Constitution were folly conscious of the unfor.
tunate position of the Scheduled Castes and the Scheduled Tribes. To
them equality, liberty and fratecnity are but a dream; an idea guaranteed
by the law, but far too distant to reach; far tno illusory to touch. These
hackward people and others in like positions of helplessness are the
favoured children of the Constitution. It is for them that ameliorative and
remedial measures are adopted to achieve the end of equality, To permit
those who are not intended to be so specially protected to compete for
reservation is to dilute the protection and defeat the very constitutional
aim, [787-G, H; 788-A]

6. Reservation must one day becomie uhnecessary and a relic of an
nnfortunate past. Every snch action maust be a transient self-lignidating
programme. That is the hope and dream cherished by the Constitution
Mukers and that is the end to which the State has to address itsedf in
making special provisions for the chosen classes of people for special
constitutional protection. [788-C, D]

Constituent Assembly Debatc;s,‘l’nl. 7 pp. T01-T02 (1948-49), referred to,

Regents of the University of Culifornia v. Allan Bakke, 438 US.
265=57 L. Ed. 2d 750: H. Eadl Fullilove v. Philip M. Klutmick, 448 1.8,
448 =65 LEY: 24 902; Metro Broadcasting Inc. v. Federal Communications
Commission, 58 LW, 5053 (Decided on 27.6.19%0); Qliver Broin v, Board of
Education of Topeka, 347 US. 483 =98 LEd. 2d 87; City of Richmond v,
JA. Croson Co., 488 U.S. 469 and Wendy Wigant v. Jackson Board of
Education, 476 U.S. 267=90 L.Ed. 2ud 260, referred to.

7. The Constitntion seeks to secvre to all its citizens Justice, Liberty,
Equnality and Fraternity, These are the bagic pillars on which the prand
concept of India as a Sovereign Socialist Secular Democratic Republic
rests, This splendonr that is India rests on these magnificent concepts,
each of which, supportuing the other, upholds the dignity and freedom of
the individual and secures the integrity and unity of the nation. [788-G}

Smt. Indira Nehry Gandhi v. Shri Raj Narain, {19761 2 S.C.R. 347,

H 659; Minerva Milis Ltd. & Ors. v, Union of India & Ors., {1981} 1 S.C.R. 206,
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241; Waman Rao & Ors, v, Union of India & Ors,, 119811 2 5.CR. 1,19; The
General Manager, Southern Railway v. Rangachan, {19621 2 S.C.R. 586, 597;
State of Kerata & Anr. v. NM. Thomas & Ors., [1976] 1 8.C.R. 906, 956,
referred to,

8. The Constitution permits valid classification founded on an
intelligible differentia distingnishing persons or things grouped together
from others left put of the group. And such differentin must have a
rational relation to the object sought to be acbieved by the luw, [789-B]

State of Kerala & Anr. v. NM. Thomas & Ors., [1976] 1 8.C.R. 906; Shri
Ramkrishna Dalimia v. ShH JTustice S.R. Tendollar & Ors; [1959] S.C.R. 279;
South West Africa Cases {Second Phase). 1C) Rep. p. 6, 305-6, referred to.

- 9. While Article 14 prohibits the State from denying equality to any
person, Articles 15 and 16 are specially concerved with citizens. {79.B)

1. Backward class is composed of persons whose backwardness is
in degree and natore comparable to that of the Scheduled Castes and the
Scheduled Tribes, whatever be their religion, There can he no doubt about
the identity of the Schednled Castes and the Scheduled Tribes, Nor can
there be any deubt about the identity of backward classes other than the
Schednled Castes and the Scheduled Tribes, if this identifying charac-
teristic, bearing the stamp of prior discrimipation and its continuing ill
efferts, is borne in mind. [793-E, F)

State of A.P. & Anr. v. F. Sagar, {1968} 3 S.C.R. 595, 600; M.R.Balaji
& Ors. v. State of Mvsore, [1963] Suppl. 1 8.C.R. 439, 458; State of U.P. v.
Pradip Tandon & Grs., [1975]1 2 8.C.R. 761, 766 and Janki Frasad Parimoo
& Ors, v, State of L& K & Ors, [1973] 3 S.C.R. 236, 252, referred {o.

1i. Ib identifying backwarduness, caste, reiiglon, residence etc, are of
course relevant factors, but none of them is a dominant or much Jess an
indispensahle factor. What is of ultimate relevance s the social and
educational backwardness of a class of cltizens, whatever be their caste,
religion, etc, [795-¥]

12. Identification of the backward classes for the purpose of reser-
vation must be with reference te their social and educationat backward-
ness resplfting from the continuing ill effects of pricr discrimination or
exploitation; and not solely with reference to any oune or more of the
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prohibited criteria mentioned in Article 15(1) or Article 16(2), although
any one or more of such criteria may have been the wltimate cause of such
disctimination or expleitation and the resultant poverty and backward-
ness. [795-G, H

M.R. Balgji & Ors. v. State of Mysore, [1963] Suppl. 1 S.C.R. 439 at
458; Kumari K.5. fayasree & Anr. v. State of Kerala & Anr, [1977]1 1 S.C.R.
194, 198; Janki Prasad Perimoo & Ors. v. State of Jammu & Kashmir & Ors.
[1973) 3 S.C.R. 236, 252; State of U.P. v. Pradip Tandon & Ors, [1975] 2
S.C.R. 761, 766; State of Kerala & Anr. v. NM. Thomas & Ors.,, [1976] 1
S.C.R. 906, 997; State of Andhra Pradesh & Anr. v, P. Sagar, [1968] 3 8.C.R.
598, 600; K.C. Vasanth Kumar & Anr. State of Karnatake, [1985] Suppl. 1
S.C.R. 382, 376; R. Chitralekha & Anr. v, State of Mysore & Ors., {1964] 6
" S.C.R. 368 at 388; Triloki Nath & Anr. v. State of 7 & K & Ors., {1969) 1
8.C.R. 103, 105; A. Peeriakgruppan, etc., v. State of Tamil Nadu & Ors,
[1971] 2 S.C.R, 430; State of A.P. & Ors. v, US.V. Balram etc., [1972] 3
S.C.R. 247, 280, 285; Akhi! Bharatiya Soshit Karamchari Sangh (Railway) v.
Union of India & Ors,, [1981] 2 S.C.R. 185, referred to. ’

Constituent Assembly Debates, Vol. T (1948-49), . 697, T02; Mannual
of Election Low, Vol. 1 (1991) p. 141, B. Shiva Rao: The Framing of indic’s
Constitution — A Study, (1968} pp. 198-199, referred to.

13. Historically, backwardness has been the curse of people most of
whom are characterised as the Scheduled Castes and the Scheduled Tribes.
These are not castes as such, but classes of people composed of castes, races
or tribes or tribal communities or parts or groups thereof and classified as
such by means of presidential notifications owing to their extreme backwards
ness and other disadvantages vide Articles 341-342. [797-A, B]

14, What is songht to be identified for the purpose of reservation is
nof caste or religion, but poverty and backwardness cansed by historical
discrimination and its contiruing evil effects. Caste may be a guide in this
search, just as occupation or residence may be a guide, but what is sought
to be identified is nome but backwardness stemming from historical dis-
crimination. If caste is more often than mot a guide in the search for
backwardness and if the lowest of the fow castes has for historical reasons
become the indicium of backwardness of the kind attracting resevvation,
caste in the absence of any better guide s a factor to be taken into account
along with other factors such as poverty illiteracy, physical and mental
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disabilities and other diseases caused by malnutrition, unhygienic condi-
tions and the like, [798-C, D]

15. The Constitution is neither caste-blind nor caste-prejudiced nor
caste-overcharged, but fully alive to caste as one of the relevant criteria tobe
reckoned in the process of identification of backward classes of citizens.
India is not a nation of castes but of people with roots in divergent castes.
What the Constitution seeks to identify is not the backward caste, but the
backward class of citizens who may in many cases be partly or in some cases
predominantly or even solely identified with particular castes. [799-B]

Minor P. Rajendran v, State of Madras & Grs, [1968] 2 S.C.R. 786,
referred to.

16. Poverty by itself is not the test of backwardness for if it were so
most people in this country would be in a position to claim reservation.

{300-B]

Janki Frasad Parimoo & Ors: v, Staie of J & K Ors,, [1973}1 3 S.C.R.
236, 285, referred to.

17. Reservation for all would be reservation for none, and that would
be an ideal condition il affluence, and not poverty was its basis. But
unfortunately the vast majority of our people are not blessed by affluence
but afflicted by poverty. Poverty is a disgrace to any nation and the
resultant backwardness is a shame. But the Constitation envisages reser-
vation for these persons who are backward because of identified prior
victimisation and the consequential poverty. Poverty invariably results in
social and educational backwardness. [800-B-D]

M.R. Balgji & Ors. v. State of Mysore, [1963] Supp. 1 S.C.R. 439 at
460 and Janki Prasad Parimoo & Ors. v. State of Jammu & Kashmir & Ors,,
[1973] 3 5.C.R. 236, 299, referred to.

18. Poverty reduces a mau to a state of helplessness and ignorance, The
poor have no social status. They have no access to learning. Over the years
they invariably become socially and educationally backward. They may have
no place in society aud no education to improve their conditions. For them,
employment in services on the basis of merits is a far cry. All these persons,
along with other disadvantaged groups of citizens, are the favourites of the
law for affirmative action without recourse to reservation. [801-B-C]

H
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State of U.P. v. Pradip Tandon & Ors., [1975] 2 S.C.R. 761; Staie of
Kerala & Anr. v. NM. Thomas & Ors., [1976] 1 S.C.R. 906, 960, 997; Kumari
K §. Jayasree & Anr. v. State of Kerala & An;{, T1977]1 1 S.C.R. 194 and K£C.
Vasanth Kumar v, State of Karnataka, [1985] Supp. 1 8.C.R. 352, 399, 400,
referred to,

19, Article 16 deals with equality of opportunity in matters of public
cmployement, The kind of backwardness which is required to attruct the
special provisions protecting the backward classes of citizens under Ar-
ticle 16 in respect of public employment is identical to the social and
educational hackwardness mentioned in Article 15(4). [801-E, ¥}

M.R. Balaji & Ors. v. State of Mysore, [1963] Supp. 1 S.C.R. 439, 473,
474; Janki Prasad Parimoo & Ors. v. State of J & K Ors, [1973] 3 S.C.R,
236; State of Kergla & Anr. v. NM. Thomas & Ors., [1976] 1 S.C.R. 906,

'956; The General Manager, Southem Railway v. Rangachari, [1962} 2 8.CR.

586, 599; State of A.P. & Anr. v. P. Sagar, [1968) 3 S.C.R. 595; Akhil Bhartiva
Soshit Karmachari Sangh (Railway} v. Union of India & Ors, [1981] 2
S.C.R. 185; Triloki Nath & Anr. v. State of 1. & K & Ors., [1969] 1 S.C.R.
103, 104; C_A. Rgjendran v, Union of India & Ors., [1968] 1 S.C.R. 721, 730,
133; State of Punjab v. Hiralal & Ors, [1971] 3 S.C.R. 267, 272 and
T.Devadasan v, The Union of india & Anr, [1964] 4 S.C.R. 680, referred
to.

Constituent Assembly Debates, Vol. 7 (1948-49) p. 702, referr=d to,

20, The twin conditivns to warrant reservation under Article 16{4)
are: baclwardness of the chosen classes of citizens and there inadequate
representation in the public services. The backwardoess of the classes of
citizens mentioned in Article 16(4) is of the same degree and kind of social
and educational backwardness as postulated in Article 15(4), Article 16(4)
is meant for the protection of the Scheduled Castes and the Scheduled
Tribes and other comparably backward classes of citizens whoe are the
nfortunate victims of centinuing ill effects of identified prior discrimina-
tion. [302-F, G]

21. Whether the conditions postulated for reservation are satisfied
or not is a matter ¢n which the State has to form an opinien. But the
opinion of the State must be founded on reason. The satisfaction on the
hasis of which an opinion has been formed by the State must be rationally
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supported by an objective consideration. The State muse take inlo account

all relevant makters and eschew from its mind ali irrelevan{ matters, and
make a proper assessment of the competing claims of classes of citizens
and evaluate their respective backwardness before it comes to the con-
clusion that particular classes of citizens are so backward and so inade-
quately represented in the public services as te be worthy of special
protection by means of reservation. This must be an objective evaluation
of the competing claims for reservation. Any such conciusion must be
subject to periodic administrative review by a permanent body of experts
with a view to adjustment and readjustment of the State action in accord-
ance with the changing circumstances of the beneficiaries of such action,
The conclusion thus pericdically arrived at by such administrative review-

ing body must necessarily pass the test of judicial review whenever chal- -

lenged. [802-H; 803-A-C]

A. Peeriakaruppan eic. v, State of Tamil Nadu & Ors., [1971] 2 8.CR.
430; Shri Sitaram Sugar Company Lid. & Anr. etc. v. Union of India & Ors,
{1990] 1 S.C.R. 909; Supreme Count Employees’ Welfare Association v.

 Union of India & Anr., [1989] 4 8.C.C. 187, referred to.

22. ldentification of backwardness is an ever continuing precess of
inclusion and exciusion. Classes of citizens entitled to the constitutional

. protection of reservaton must be constantly and periodically identified for

their incusion and for the exclusion of those who do not qualify. To allow
the undeserved to benefit by reservation is to deny protection 1o those who
are meant to be protected. [803-G-H]

A. Peerigkuruppan etc. v. State of Tamil Nadu & Ors,, [1911] 2 S.C.R.
430 at 444, referred to.

23, Any affirmative action must be supported by a vaild classifica-
tion and must bave a rational nexus with the ohject of vedressing back-
wardness. It is much more so where such programmes iotally exclude
from consideration persons outside the chosen classes without regard to
merits because of the set aside gootas, [804-D]

_ State of Kerala & Anr. v. NM, Thomas & Ors., [1976] 1 S.CR. 906,
9546; Rangachari, [1962] 2 S,C.R. 586; M.R. Balaji, [1963] Supp. 1 S.CR.
439 473; P. Sagar, [1968) 3 S.C.R. 595; Akhil Bhartia Soshit Karamchari
Sangh (Raitway), [1981] 2 S.C.R. I85; Triloki Nqth, [1969] 1 S.C.R. 103;

G

H
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L£A. Rajendran, [1968) 1 S.C.R, 721; Hirglal, [1971] 3 S.C.R. 267 and T
Devadisan, [1964] 4 8.C.R. 680, referrved to.

Contstituent Assembly Debates, Vol. 7 (1948-49), p. 702, referred to.

24. Unlike Article 16(4), Article 15(4) is not so worded as to sugpest
that it is exclusionary in character. The *special provision’ contemplated
in Article 15(4) is an emphatic reference to the affirmative action which
the State may adopt to improve the conditions of the disadvantaged
members of the backward classes of citizens. Significantly, Article 15(4)
does not specifically speak of reservation, but it has been generally under-
stood to include that power. [805-C, D]

M.R. Balaji & Ors. v, Stafe of Mysore, [1963] Suppl. 1 S.C.R. 439,
referred to.

25. The concept of equality is not inconistemt with resetvation in
publie services because the Constitution specially says so, but, in view of
its exclusion of others irvespective of merits, it can be resorted to oaly
where warranted by compelling State interests postulated in Article 16.
The State must be satisfied that in order to achieve equality in given cases,
reservationl is uhavoidable by reasom of the nature and degree of back-
wardness. [leservation must be narrowly tailored to that end, and sub-
jected to strict scrutiny. [805-F, G)

State of Kerala & Anr. ¥v. NM. Thomas & Ors., [1976] 1 S.C.R. 906,
referred to.

26. Reservation is intended to redress backwardness of a higher
degree. Reservation prima facie is the very antithesls of a free and open
selection. It is a discriminatory exclusion of the disfavoured classes of
metitorious candidates. [807-C)

M.R. Balaji, [1963} Suppl. S.C.R. 439 and Jayasree, [1977] 1 S.C.R.
194, referred to.

27. The State has vital interest to upbold the efficiency of ad-
ministration. To ignore efficiency is to fail the nation. Any step taken by
the State in considering the claims of members of the Scheduled Castes
and the Scheduled Tribes for appointment to public services and posts
muost be consistent with the maintenance of efficiency of administration.
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This principle, as stated in Article 335, must necessarily guide all affirm-
ative action programies for backward and other disadvantaged classes of
people in matters of appointment to public services and posts. Likewise,
efficieny being a compelling State interest, it muyst strictly guide affirm-
ative action in matters of admission to academic institutions, and more so
in specialised institutions of higher learning, for in the final analysis
efficiency of public administration is governed by the quality of education -
and the skill of the scholars. To weaken efficiency is to injure the nation,
Any reservation made without due regard to the command of Article 335
is invidious and impermissible. [808-G, H; 809-A, B]

The General Manager, Southern Reilway v. Rangachar, [1962] 2
S.C.R. 586 and Akhi! Bhartiva Soshit Karamchari Sangh (Railway), [1981]
2 8.C.R. 185, referred to. ‘

28. To be overlooked at the time of promotion in favour of a person
who is junior in service and having no claim to superior merits is to cause
frustration and passionate prejudice, hostility and ill will not only in the
mind of the overlooked candidates, but also in the minds of the generalicy
of employees. Any such discrimination is unfair and it causes dissatisfac-
tion, indiscipline and inefficiency. [809-G]

29, An appointment Is necessarily to a post, but every appointment
need not necessarily be to a post in a service, An appointment fo an
ex-cadre post is as much an appointment to a pest as it is 1a the case of
a cadre post. The words ‘appointments ¢r posts’ used in the alternative,
and in respect of which reservation can be made, indicate that the ap-
pointment contemplated in Article 16(4) is not necessarily confined to
posts in the services, but can be made to any post whether or not borne
on the cadre of a service. Inadequate representation of any backward class
of citizens enable the Siate to make provisions for the reservation of
‘appointments or posts’, {§14-E, F]

The General Manager, Southern Raitway v. Ranganchari, [1962] 2
S.C.R. 586, referved to.

30, The ohject of reservation is to maintain numerical and qualita-
tive or relative equality by ensuring sufficient representation for all clas-
ses of citizens. In whichever service a backward class of citizens is
inadequately vepresented, it is open to the State {o create sufficient num-
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ber of posts for direct appointments. No matter whether the appointment
is made to a cadre post or an ex-cadre post, the State action is beyond
reproach so long as the Constifntional objective of numerical and qualita-
tive equality of opportunity is maintained by making direct appointments
at the appropriate levels whenever inadequate representation of any back-
ward class in the services is noticed by the State. [810-H; 811-A, B]

L. Promotion by selection, though based on merits, is ultimately
governed by seniority, for the concerned rules gemerally provide that,
where merits are equal, officers will be ranked according to their seniority,
In the case of promotion by semiority subject to fithess, merits are not
eatirely disregarded, for even a senijor officer can be overlooked in favour
of junior officer, if the former is found to be unfit for promotion. In all
promotions, whether by selection or otherwise, merits and seniority are
both significantly relevant and reservation of such posts in disregard of
these two elements will result in invidious discrimination. [811-E, F]

32. In whichever post that a member of a backward class is appointed,
reservation provisions are atiracted at the stage of his initial appeintment
and not subsequently. Further promotions must be governed by common
rules applicable to alt employees of the respective grades. [811-G)

The General Manager, Southem Railway v. Rangachari, [1962] 2

- 8.C.R. 586; State of Punjab v. Hirgial & Ors., [1971] 3 S.C.R. 267 and Akhil

Bharatiye Soshit Karmachari Sangh (Raitway), [1981] 2 S.C.R. 188,

referred to,

33, Reservation is the extreme limi¢ to which the doctrine of affirm-
ative action can be extended. Beyond the strict confines of clause (4) of
Article 16, reservation in public employment has no warrant in the law for
it then becomes the very antithesis of equality. {812-D]

Thomas, [1976] 1 8.C.R. 906, referred to,

34. Reservation affords backward classes of citizens a golden oppor-
tunity to serve the nation and thus gain security, status, comparative
affluence and influence in decision making process. But it is wrong to see
it as a mere weapon to capture power. [812-F)

Akhil Bharatiya Soshit Karamchari Sangh (Railway), [1981] 2 S.C.R.
185 at 203, referred to.
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35, The sooner the need for reservation is brought to an end, the
hetter it would he for the nation as a whole. The sooner all disabilities are
redressed and wiped out ali traces of historical discrimination, and stoped
identifying classes of citizens by the stereotyped, stigmatised and ig-
nominious label of backwardness, the stronger, healthier and better
united we wonld have emerged as a nation founded on diverse customs,
practices, religiens and languages but knitted together by innumerable
binding strands of common culture and tradition. [813-D]

3R, Reservation should be avolded except In extreme cases of acute
backwardness resulting from prior discrimination as in the case of the
scheduled castes and the scheduled tribes and other classes of persons in
comparable postitions. In all other cases, preferential treatment short of
reservation can be adopted. Any such action, though in some respects
discriminatory, is permissible on the basis of a legitimate classification
rationally related to the attainment of equality in all its aspects, [§14-E]

37. Affirmative action is not merely compensatory justice which it is,
but it is alse distributive justice seeking to ensure that community resour-
ces are more equitably and justily shared among all classes of citizens.
Furthermore, from the point of view of social utility, affirmative action
promotes maximum well-being for the society as a whole and strengthens
forces of national integration and general economic prosperity. Affirm-
ative action must find justification in the removal of disadvantages and
not in their imposition, [§15-C]

Tribe; American Consfitutionai Law, 2nd Edn. (1988) pp. 1521, 1554;
Kathleen M. Sullivan, Sins of Discrimination: Last Term'’s Affirmative Ac-
tion Cases, Harvard Law Review, Vol, 100 p. 78 (1986-87), Mare Galanter:
Competing Equalities, (1934); Myrl L. Duncan: The Future of Affirmaiive
Action: A Turisprudential/Legal Critique, Harvad Civil Rights Civil Liberties
Law Review, Vol 17, 1982, p. 503; The Rights of Peoples, Edited by James
Crawford, Oxford (1988), referred to.

Per Kuldip Singh, 1.

1. Secularism is the basic feature of the Indian Constitution. It
envisages a cohesive, unified and casteless society. The Constitution has
completely obliterated the caste-system and has assured equality before
law. Reference to caste under Articles 15/2) and 16(2) is only to obliterate
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it. The prohibition on the ground of caste is total, the mandate is that
never again in this country caste shall raise its head. Even access to shops
on the ground of caste is prohibited. The progress of India has been from
casteism to egalitarianism, from feudalism to freedom. [827-F, G]

2. Caste and class are different etymologically. When yon talk of
caste you never mean clags or the vice-versa. Caste is an iron-frame into
which people keep on falling by birth. [828-C]

Rg-Vedu (The PurushaSukta) - 10.90; Manava Dharma Sastra (Law of
Mann); Prefessor Harold A. Gould: "The Hindu Caste System'; L.P. Shar-
ma: "Ancient History of India"; Professor: Andre Beteille; "The Buckward
Classes in Contemporary India”; M. Weber: "The Religion of India’, referred
to.

3. On a bare reading of the two suii-clanses of Article 16 it is obvious
that the Constitution forbids classification on the ground of caste. No
hackward class can, therefore, be identified on the basis of caste, [829-C]

R. Chitralekha & Anr. v. State of Myspre & Ors., {1964] 6 S.C.R, 368;
Triioki Nath & Anr. v. State of Jammu & Kashmir & Ors, [19%691 1 8.C.R,
193; Stare of U.P. v. Pradip Tandon & Ors., [1975] 2 S,C.R.761 and Kumari
K.S. Jayasree & Anr. v. The State of Kerala & Anr, [1977] 1 5.C.R. 194,
referred to.

4. Secular feature of the Constitution is its basic structure. Hin-
duism, from which the caste-system flows is not the only religion in Judia.
Caste is an anathema to Muslims, Christians, Sikhs, Buddhists and Jains,
Even Arya Samajis, Brahmeo Samajis, Lingayats and various other
denominations in this county do not believe in caste-system. {831-F)

S. ‘Class’ under Article 16(4) cannot be read as ‘caste’. Castes
cannot be adopted as collectivities for the purpose of identifying the
‘backward class’ under Article 16(4). [832-C]

M.R. Balaji & Ors. v, State of Mysore, [1963] Supp. 1 S.C.R. 439,
referred to. '

6. Occupation (plus income or otherwise) or any other secular
vollectivity can be the basis for the identification of ‘backward classes’,
Caste-collectivity is unconstitutional and as such not permitted. [832-D}
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7. Articles 340 and 15(4) are part of the same Constitutional
Scheme. Socially and educationally backward classes may be identified by
a commission appointed under Article 34 and the said commission - after
investigation - may make recommendations, including the sanctioning of
grants, for the uplift of the backward classes. Article 15(4) makes it
possible to implement the recommendations of the commission and for
that purpose permits protective discrimination by the State. Since there is
tdentity of purpose between the two Articles the ‘backward class’ in the
context of these Articles has been defined identically, [834-E, ¥}

Janki Prasad and Parimoo & Ors, etc. etc. v, State of Jamnu &
Kashmir, {1973] 3 S.C.R. 236 and M.R.Balaji & Ors. v, Staie of Mysore,
[1963] Supp. 1 S.C.R. 439, referred to,

8. Articles 15(4) and 16(4) of Constitution in juxtaposition - enacted
in consecntive years - use markedly different phraseology, well established
canons of interpretation dictate that snch meanings should be assigned to
the words as are indicated by the difference in phraseology. Article 16(4)
has different purpose than Article 15(4). The subject matier of Article
16(4) is the service under the State. [834-G, H; 833-A)

9. The expression ‘hackward’ in the context of Ariicle 16(4) is entire-
Iy different than the expression ‘socially and educationally backward class®
in Articie 15(4). [835-8]

10, Under Article 16(4) the backward class has to be culled out from
amongst the classes which are not adequately vepresented in the State
services. Any species of backwardness is relevant in the context of Article
16(4). By contrast, any special provision to be made under Article 15(4) -
e.g. grants out of the public exchequer - can only be magde for ‘socially and
educationally backward classes’. [835-B, C]

11, What is to be identified under Artice 16(4) is not the "hackward
class” but a ‘class of citizens’ which is inadequately represented in the
State-services, On the other hand it is the ‘hackward class® which is to be
identiflied under Article 15(4). When the twe ¢lasses to be identified in the
two articles are different the question of giving them the same meaning
does not arise. {835-C]

12, The expression “backward class of citizens’ under Article 16(4)
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does not mean the same thing as the expression ‘any socially and educa-
tionally backward classes of citizens’ in Article 15(4), The judgments of
this Court wherein it is assumed that the two expressions in Articles 15(4)
and 16(4) mean the same thing do not lay down correct law and are
overruled to such extent. [837-B]

Constituent Assembly Debates, Vol. 7 (1948-49) p. 684 to 702, referred
to.

13. Articlie 16(4) was enacted with the sole purpose of giving repre-
sentation to the classes of citizen who are not adequately represented
therein. The sine qua non for providing reservation is the inadequate
representation of the class concerned in the State services. [837-H; 838-A]

14, The reservation under Article 16(4) is not meant for backward
classes but for backward sections of the classes which are not adequately
represented in the State-services. There may be a class which is inade-
quately represented in the State-services and it may be backward as a
whole, like the Scheduled Castes and the Scheduled Tribes. Such a class
as a whole is eligible for the reserve posts. [840.F, G]

15. To make every word of Article 16(4) meaningful and workable the
said expression can only be read in relation to “‘class of citizens’. [841-F]

16, The condition precedeat for a class lo get benefit under Article
16(4) is not its backwardness but its inadequacy in State-services. Onee
inadequacy is established and the classes on that test are identified then
the backward sections of those classes become eligible to the benefit of
reservation. [842.D]

17. Once a class which is inadequately represented, is identified it is
only the backward section of that class which is eligible for job reserva-
tions. Backward section can be culled out by adopting a means test, or on
the basis of social, educational or economic backwardmess. Once the
classes are identified there can be no difficulty for the State to find out the
backwardness. Once the classes are identified there can be no difficulty for
the State to find out the backward-parts of those classes, [842-E, F]

18. The framers of the Constitution, with secularism, egalitarianism,
integrity and unity as their avowed objects, could not have permitted
horizontal division of the country into backward and nmon-backward for
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the sake of job-reservations. [842.G, H)

19, Article 16{4) permits reservation of appointment/posts in favour
of classes of citizens which in the opinion of the State ave not adequately
represented in the services under the State. Once such classes are iden-
tified then the reserve posts are offered to the backward sections of these
classes. [843-A]

20. Job-reservations as a dole, has been the vote-catching platter,
Neither the job-reservations nor the reservation of seats in the education-
al institutions are of material help. Unless illiteracy and poverty are
removed, the backward classes cannot be benefited by the reservations
alone. [843-8, C]

21. An individual citizen's right guaranted under Article 16(1) can
only be curtailed by providing rescrvations for backward class and not for
backward individuals, The promotional posts are not offered to the back-
ward class. Only the individuals are benefited. [846-H; 847-A]

The General Manager, Southem Railway v. Rangachari, [1962] 2 SCR.
586, disagreed with,

State of Punjab v. Hirafa! & Ors, {1911] 3 SCR 267 and Akhil
Bharatiya Soshit Karamcha# Sangh (Reilway) v. Union of India & Ors.,
[1981] 2 SCR 188, referred to,

22. The object, context ard the plain language of Article 16(4} made
it clear that the job-reservation can be done only in the direct recruitment
and not when the higher posts are filled by way of promotion. [847-A)

23, Promation is an incident of service which comes after appoiatment,
Appeointment simpliciter means initial appointment to a service, [847-B]

24. Constitution of India aims at equality of status and opportunity for
all citizens inciuding those who are socially, economically and educationally
backward. If members of backward classes can maintain minimum neces-
sary requirement of administrative efficiency not only representation but
also preference in the shape of reservation may be given to them to achieve
the goal of equality emshrined under the Coastitution, Article 16(4) is a
special provision for reservation of appointments and posts for them in
Government services to secure their adeguate representation, The entry of
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baclovard class candidates to the State services through an easier ladder is,
therefore, within the concept of equality. {848-8, C]

25, Article 16(4) permits reservation of appointments or posts in
favour of any backward class of citizens only at the initial stage of entry
into the State services. Articie 16(4) does not permit reservation either to
the selection posts or in any other manner in the process of promotion.

26. Article 16(4) is another facet of Article 16(1), It exclusively provides
for reservation which is one of the forms of classification. Article 16(4) being
a special provision regarding reservation it completely takes away such
classification from the purview of Article 16(1). Thus the State power to
provide job reservations is wholly exhansted under Article 16(4). Noreserva-
tion of any kind permissible under Article 16(1). Article 16(4) completely
overrides Article 16(1) in the matter of job-reservations. [849-D, E]

27. Arficle 16{d) thus exclusively deals with resetvations and it
cannot be invoked for any other form of classification. Article 16(1).
however, permits protective discrimination, short of reservation, in the
matter relating f¢ employment in the State-services. [849-E, F]

28. The protective discrimination in the shape of job-reservations
has to be programmed in such a manner that the most deserving section
of the backward class is benefited. Means-test ensures such a result. The
process of identifying backward class cannot be perfected to the extent
that every member of the said class is equally backward. There are bound
to be disparities in the class itself. Some of the members of the class may
have individually crossed the barriers of backwardness but while identify-
ing the class they may have come within the collectivity. [850-F]

29. Economic ceiling to cut off the backward class for the purpose
of joh-reservations is necessary to benefit the needy-sections of the class
means test is imperative to skim-off the afflueat sections of the backward
classes. [8§51-C]

30. In the context of Article 16(4) the economic criterion is essential-
ly relevant. [852-C]

31. Poverty has a direct nexus to social backwardness. If is an essential
and dominant ckaracteristic of poverty. A rich belonging to backward caste -
depending upon his disposition - may be or may not be socially backward, but
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* a poor Brahmin struggling for his livelihood invariably sufferes from social

backwardness. The reality of present-day life is that the economic standards
confer social status on individuals, [852-D, E]

32, Executive Instructions can be issyed only when there are no
statutory provisions on the subject. Executive Instructions can also be
issued to suppliement the statutory provisions when those provisions are
silent on the subject of resexvations. [853-G, H]

Per P.B. Sawani, J.,

1. The inequalities in Indian society are borne in homes and sus-
tained through every medium of secial .advancement. Inhuman habita-
tions, limited and erippling ‘social intercourse, low-grade educational
institutions and degrading occupations perpetwate the inequities in
myriad ways. Those who are fortunate to make their escape from these
all-pervasive dragnets by managing to attain at least the minimum of
attainments in spite of the paralysing effects of the debilitating social
environment, have to compete with others to cross the threshold of their
backwardness. [866-B, C] ’

Pandit Nehru: "Discovery of India"; "Dr. Ambedkar’: By Dr. Dhanan-
jay Keer; The Hindu dated 8.10.1990, referred to.

Oliver Brown et. al. v. Board of Education of Topeka et. al., 347 US
433 =98 L Ed. 873; Spottswood Thomas Bolling et. al. v. C. Melvin Sharpe
et al. 347 US 497 = 98 | Ed 884; Marco Defunis et. al. v, Charles Odegaard,
416 US 312=40C L Ed 2d 184; Regents of the University of California v. Allan
Bakke, 438 US 265=57 L Ed 2D 7, 50; H. Earl Fullilove e1. al. v, Philip
Klutznick, 448 US 448 = 65 L. Ed 2d 902 and Metro Broadcasting Inc. v.
Federal Communications Commission, 111 L Ed 2d 445, veferred to.

2. Article 14 which guarantees equality before law would by itsell,
without any other provision in the Constitution, be enongh to validate
such eqgualising measures, The founders of the Constitutien, however,
thought it advisable to incorporate another provision, viz., Article 16
specifically providing for equality of opportunity in matters of public
employment. Further they emphasised in clause (4) thereof that for
equalising the employment opportunities in the services under the State,
the State may adopt positive measures for reservation of appointments or
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A posts in favour of any backward class of citizens which in the opinion of
the State, is not adequately represented in such services, [§70-E-G]

3. The trinity of the goals of the Constitution viz., socialism,
secularism and democracy cannot be realised unless all sections of the
society participate in the State power equally, irvespective of their caste,
community, race, religion and sex and all discriminations in the sharing
of the State power made on those grounds are eliminated by positive
measures. [871-D)

4, The claims of other backward class of citizens and weaker sec-

¢ ions must also be considered consistendy with the maintenance of the

efMliciency. For whomsoever, therefore, reservation is made, the efficiency

of administration is not to be sacrificed, whatever the efficiency muy mean.
That is the mandate of the Constitution itself. [$71-G]

5. The various provisions in the Constitution relating to reservation,
D  therefore, acknowledge that reservation is an integral part of the principle
of equality where inequalities exist. Further they accept the reality of
inequalities and of the existence of vnequal social groups in the Indian
society. They are described variously as ‘soclally and educationally back-
ward classes’ [Article 15(4) and Article 340], ‘backward class® [Article
E 16(4)] and “weaker sections of the people’ (Article 46). The provisions of
the Constitution alse direct that the unegqual representation in the ser-
vices be remedied by taking measures aimed at providing empleyiaent {o
the discriminated class, by whatever different expressions the said class is
described. How does one identify the discriminated class is a question of
methodology. But once it is identified, the fact that it happens to be a

F caste, race, or occupational group, is irvelevant. [871-H; 872-A-C]

§. Social integration cannot be achieved without giving equal status
to all. The administration of the country cannot also be carvied on impar-
tially and efficiently without the representation in it of all the social

G &roups and interests, and without the aid and assistance of all the views
and social experiences. Neither democracy mor umity will become real,
unless all sections of the society have an equal and effective voive in the
affairs and the governance of the country. [873-C, D

7. Culture is a cumnlative product of economic and educational
H attainments ieading to sozial accomplishment and refinement of mind,
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mgorals and taste. Employment and particularly the governmental employ-
ment promotes economic and social advancement which in turp also leads to
educational advancement of the group. Though it is true that economic and
educational advancement is nol necessarily accompanied by cultwral
grawth, it is also equally true that without them, coltural advancement is
difficult, Employment is thus an important ajd for cultural growth. To
achieve total unity and integration of the nation, reservations in employment
are, therefore, imperative in the present state of our society. [873-F-H]

8. Article 16(4) which provides for reservatinns, also at the same
time prescribed their limits and conditions. In the first place, the reserva-
tions are not to be kept in favour of every backward class of citizens, It is
only that backward class of citizens which, in the opinion of that State, is
not adequately represented in the sérvices under the State, which is
entitled to the benefit of the reservations, Secondly, and this foliows from
the first, even that backward class of citizens would cease to be the
beneficary of the reservation policy, the moment the State comes to the
conclusion that it is adequately represented in the services. [874-A-C]

9, Clause(d) of Article 16 is not an exception to clause(1) thereof, bog
is merely an emphatic way of stating what is implicit in clause(1).

[876-H; 877-A]

Siate of Kerafa & Anr. v. NM. Thomas & Ors., [1976] 1 SCR 906,
referred to.

T. Devadasan v. Union of India & Anr, [1964) 4 SCR 680, disagreed
with.

10. Equality postulates not merely legal equality but also real equality.
The equality of opportunity has to be distinguished from the equality of
results. The various provisions of onr Constitution and particularly those of
Articles 38, 46, 335, 338 and 340 together with the Preamble, show that the
right to eqguality enshrined in our Constitution is not merely a formal right
or a vacuous declaration, It is a positive right, and the State is under an
obligation to undertake measures to moke it real and effectual. A more
formal declaration of the right wonld not make unequals egral. Te enable all
to compete with ¢ach other on equal plane, it is necessary to take positive
measures to equip the disadvantaged and the handicapped to bring them to
thg level of the fortunate advantaged. [§77-A-C]
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11. So far as ‘backward classes’ are concerned, the reservations for
them can onty be made under clause(4) since they have been taken out
from the classes for which reservation can be made under Article 16{1).
Hence, Article 16(4) is exhaustive of all the reservations that can be made
for the backward classces as such, but is not exbaustive of reservations
that can be made for classes other than backward classes under Article
16(1). So also, no reservation can be made under Article 16(4) for classes
other than ‘backward classes’ implicit in that Article. They have to Jook
for their reservations, to Article 16(1). [879-C, D]

12, There is no doubt that the expression ‘backward class of
citizens’; is wider and includes in it socially and educationally backward
classes of citizens and ‘Scheduled Castes and Scheduled Tribes.! [882-H]

The State of Madras v. Srimathi Champakam Dorafrajan eic., [1951]
8.C.R. 525; M R. Baiaji & Ors. v, State of Mysore, [1963] Supp. 1 SCR 439;
Janki Prasad Parimoo & Ors. ete. etc. v. State of L&EK & Ors., [1973] 3 SCR
236; K.C. Vasanth Kumar & Anr. v. State of Kamataka, [1985] Supp. 1 SCR
352; Siate of Andhra Pradesh & Anr. v. P. Sagar, [1968] 3 SCR 595; Staie of
Andhra Fradesh & Ors. v. US.V. Balram efc., [1972] 3 SCR 247 and Kumari
R.S. Javasree and Anr. v. State of Keralg & Anr, [1977] 1 SCR 194 at
197-198, ceferred to.

13. The expression ‘backward class of citizens’' has been used in
Article 16(4) in a particular context taking into consideration the social
history of this country. The expression is used to denote those classes in
the society which could not advanced socially and educationally because of
the taboos and hanadicaps created by the society in the past or on account
of pecgraphical or other similar factors. [R85-A, B]

Lok Sabha Debates, 1651951 - Column 1821, referred to.

14.*Class’ is a wide term. ‘Caste’ is only a species of the ‘class’, A caste
has all the attributes of a class and can form a separate class. I, therefore, a
caste is also a backward class within the meaning of Article 16(4), theve is
nothing in the said Article or in any other provision of the Constitution, to
prevent the conferment of the special benefits vnder that Article on the said
caste, When the members of the entire caste are backward and on the account
are treated as a backward class, the expression ‘backward caste’ and *back-
ward class’ hecome synonymous. [887-G; $88-E; 890-B]
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Shorter Oxford Dictionary; Framing of India’s Constimution - Ed. B,
Shiva Rao, Vol. | pp. 768-772 and Vol. IV P, 594; The Census Report of 191
of The Province of Bengal; Pakisthan of Partition of India, By Dr. B.R,
Ambedkar, pp. 218-220; Backward Classes Commission’s Repoﬂ(KeIe!kar
Commission Report) Paras 10,14 3 of Chapter V, referred to.

State of Madras v. Smt. Charpakam Dorgirajan, [1951] S.C.R. 525 =
AIR 1951 SC 226; B. Venkatgramana v. The State of Madras & Anr, AIR
1951 SC 229; M.R. Balaji & Ors. v. State of Mysore, [1963] Supp. 1 SCR
439; LR, Chitralekha & Ors. v. Stare of Mysore, [1964] 6 SCR 368 = AIR
1964 SC 1822; State of AP, v, US.V. Bairam, [1972] 3 SCR 247; Minor P,
Rajendran v, State of Madras & Ors., [1968] 2 SCR 786; State of A.F. & Anr.
v, P. Sagar, [1968] 3 SCR 595; Triloki Nath & Anr. v. State of J&K. & Ors.,
(19691 1 SCR 103; Minor A. Periakaruppan eic. v. State of Tamil Nadu &
Ors. etc, AIR 1971 SC 2303 = ([1971] 2 SCR 430; Nagrayan Vasudev v,
Emperor, AIR 1940 Bombay 379 Kumari K.S. Jayasree v. State of Kerala,
[1977] 1 SCR 194; Vasant Kumar v. State of Kamataka, [1985] Sapp. 1
SCR 352; Regents of the University of California, 438 US 265; Fullilove, 448
US 448, referred to. '

15, Article 46 enjoins upon the State to promote with special care, the
educational and economic interests of the “weaker sections’ of the peaple,
and, in particular, of the SCs/STs, and to protect them from social injustice
and all forms of exploitation. The expression ‘weaker sections’ of the people
is obviously wider than the expression ‘buckward class of citizens’ in Article
16(4} which is only a part of the weaker sections. [900-G]

16. The expression ‘weaker sections’ of the people used in Article 46,
also inclydes other backward classes as well, whether they are socially and
educatiorally hackward or not and whether they are adeguately represented
in the services or not. What is further, the expressions ‘weaker sections’ of
the people does not necessarily refer to a goup or aclass, The expression can
also take within its compass, individuals who constitute weaker sections or
weaker parts of the society. This weakness may be on account of factors other
than past social and educational backwardness. The backwardness again
may be on account of poverty alone or on account of the present impoverish-
ment arising out of physical or soctal bandicaps. The instances of such
weaker seciions other than SCs/STs and socially and educationally back-
ward classes may be varied, viz., flood - earthguake - cyclone - fire - famine

and project affected persons, war and riot torn persons, physicaily hand-

H
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icapped persons, those without any or adequate means of fivelthood, those
who live below the poverty line, stum dwellers efc. {901-B-F]

17, Article 16{4) carves out a particular class of people and not
individuals from the ‘weaker sections’ and the class it carves out is the one
which does not have adequate representation in the services under the
State. The concept of ‘weaker sections’ in Article 46 has no such limitation.

[901.H; 902-A]

18. Economic criterion by itself will not identify the backward clas-
ses under Article 16(4). The economic backwardness of the backward
classes under Article 16(4) kas to be on account of their social and
educational backwardness. [903-F]

Chutralekha, {1964] 6 SCR 368; Parimpo, [1973] 3 SCR 236 and
Vasanth Kumar, [1985] Supp. I SCR 352, referred to.

19. No reservation of posts in services under the State, based ex-
clusively on economic criterion would be valid under clause (1) of Article
16 of the Constitution. [903-B]

20. Not only Article 16(4) but for that matter Article 335 also does
not speak of giving proportional representation to the backward classes
and SCs/STs respectively. Article 16(4) in terms, speaks of adequate
representation to the backward classes, while Article 335 speaks of the
‘claims’ of the members of the SCs/STs. However, it cannot be disputed
that whether it is the appoinfments of SCs/ST’s or other backward classes,
both are to be made consistently with the maintenance of the efficiency ir
administration. [913-E, F]

State of Punjab v.Hirelal & Ors,, [1971] 3 SCR 267 at 272; Fullilove, 448
US 448; Thomas, [1976] 1 SCRY06; Vasanth Kumar, [1985] Supp. 1 SCR 352;
Akchit Bharatiya Soshit Karamchari Sangh, [1981] 2 SCR 185; Balaji, (1963]
Supp. 1 SCR 439 and Devadasan, [1964} 4 SCR, 680, referred to,

Constitutent Assembly Debates, Vol. 7, (1948.49) pp. 701-702, referred
to.

21. A mechanical approach in keeping reservations in all fields and at
all levels of administration and that too at a uniform percentage is unrealis-
tic. There is no reason why the authorities concerned should not apply their
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mind and evolve a realistic policy in this behalf. There are fields and levels of
administration where either there may be no candidate from backward
classes available or may not be available in adequate number. {914-F, G]

22, The adjustment of the reservations and their percentages, fields
and grade-wise as well as from time to time, as per the availability of the
candidates from the backward classes, is not only implicit in the constitu-
tional provisions but is also warranted for purposeful and effective im-
plementation of the spirit of those provisions. [914-H; 913-A)

23. Education is the source of advancement of the individual in all
walks of life. The teaching profession, therefore, holds a key position in
societal life. It is the quality of education received that determines and
shapes the equipment and the competitive capacity of the individual, and
lays the foundation for his career in life. It is, therefore, in the interests of
all sectiogs of the society - socially backward and forward - and of the
nation as a whole, that they aim at securing and ensuring the best of
education. [915-B, Cj

24. Reservations for individuals are permissible under clause (1) on
a ground other than economic, provided, of course, the ground is not hit
by Article 16(2). [917-B]

23, The exteat of the percentage of the reservation should be cateu-
lated yearwise with due allowance to the operation of the rile with regard
1o the backlog, if any. Still better method is to regnlate and caleulate the
appointments on the roster basis. [918-G]

C.A. Rajendran v. Union of India & Ors., [1968] 1 SCR 721 at
732-733, referred to.

26. The adeattacy does not mean a mere proportionate numerical or
quantitative strength, 1t means effective voice or share in power in run-
ning the administration. Hence, the extent of reservations will have to be
estimated with reference to the representation in different grades and
categories. [919-A, B]

The General Manager, Southerm Raiiwagy v, Rangachari, [1962] 2 SCR
586, referred to. '

27, Society does not remain static. The industrialisatien and the

H
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urhanisation which necessarily followed in its wake, the advance on politi-
cal, social and economic fronts made particularly after the commencement
of the Constitution, the social reforms movemeats of the last several
decades, the spread of education and the advantages of the special
provisions including reservations secured so far, have all undoubtedly
seen at least some individuals and families in the backward classes,
however small in number, gaining sufficient means to develop their
capacities to compete with others in every field. That is an undeniable fact.
Legally, therefore, they are not entitled to be any longer called as part of
the backward classes whatever their original birth mark. [920-B-D]

28. A Class-IV employee’s children may develop capacity to compete
for Class-I1I posts and in that sense, he and his children may be forward
compared to those in his class who have not secured even Class-IV posts.
It cannot, however, be argued that on that account, he has reached the
‘creamy’ level, If the adequacy of representation in the services is to be
evaluated in terms of qualitative and not mere guantitative repre.
sentation, which means representation in the higher rungs of administra-
tion as well, the competitive capacity should be determined on the basis of
the capacity to compete for the higher level posts also. Depending upon
the facts of each case, stth-classification of the backward ¢lasses into the
backward and more or most backward would be justifiable, provided
separate quotas are prescribed for each of them, [922-A-C; 924-F]

Balaji, [1963] Supp. 1 SCR 439 and Vasanth Kumar, [1985] Supp. £
SCR 352, referred to,

29, Articte 16(4) enables the State to make a ‘provision’ 'ar the
reservation of appointments to the posts. The provision may be made
either by an Act of Legislature or by rule or regulation made under such
Act or in the absence of both, hy executive order. Executive order is no less
a law under Article 13(3) which defines law to include, among other things,
order, by-laws and notifications. The provisions of reservation under
Article 16(4) heing relatable to the recruitment and conditions of service
under the State, they are also covered by Article 309 of the Constitation.
Article 309 expressly provides that until provision in that behall is made
by or under an Act of the appropriate legislature, the rules regulating the
recruitment and counditions of service of persons appointed te services
under the Union or a State may be regulated by rules made by the
President or the Governor as the case may be, {925-A-C]
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Balagi, {1963] Supp. 1 SCR 43Y; Mungal Singh v. Punjub State, Clhan-
digarl & Ors. ALR 55 (1968); Punjab and Harvana 306 and Compiroifer &
Auditor General of Indig & Ors. v, Mohantal Mehrotra & Ors., [1992) 1 8CC
20, referred to.

30 Judicial serutiny would be available (i) il the criterion inconsistent
with the provisions of Article 16 is applied for identilying the classes for
whum the special or unequal benefit can be given under the said Article; (ii)
if the clasges who are not entitled to the said benefit are wrongly inciuded in
or excluded from the list of beneficiaries of the special provisions. In such
cases, it is nat either the entire exércise or the entire list which becomes
invalid so long as the tesis applied for identification are correct and the
inclusion or exclusion is only marginal; and (jii) if the percentage of reserva-
tions is either disproportionate or unreasonable so as to deny the equality of
opportunity 1o the unreserved classes, and obliterates Article 16(1).
Whether the percentage is nnreasonahle or results in the obliteration of
Article 16(1), 50 Far as the unreserved classes are concerned, it will depend
upoi the facts and circumstances of each case, and no hard and fast rule of
genetal application with vegard to the percentage can be laid down for all the
regions and for all times. [928-G, H; 929-A, B}

Balaji, [1963] Supp. 13 SCR 439; Thomas, [1976] 1 SCR 906; Vasanth
Kutrnar, [1985] Sup. § SCR 352; P. Sqgar;, [1968) 3 SCR 595; 4. Peerickarup-
pury, [1971] 2 SCR 430; £. Sukhadev & Ors. v, The Government of A.F., [1966})
1 Andbra W.R. 294 and Hirelai, [1971] 3 SCR 267, referred to.

31, The Court, does not decide questions which do not arise. The
tradition is both wise and advisable. There is a long line of decisions of
this Court un the point. [928-D, E} :

The Central Bank of India v. Their Workmen, [1960] 1 SCR 200 and
Harsharan Verma v, Union af India & Anr., AIR 1987 SC 1969; referred to.

32. It is foolhardy to ignore the consequences to the administration
when juniors supersede seniors although the seniors arve as mnch or even
more competent than the juniors. When reservations are kept in promotion,
the inevitable consequence is the phenomenon of juniors, however low in the
seniority list; stealing a march over their seniors to the promotional pest.
When further reservationg are kept at every premotional level, the juniors
not onky steal march over their seniors in the same grade but also over their -
superiors at more than one higher level. This has been witnessed and is being
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witnessed frequently wherever reservations are kept in promotions. If is
naive to expect that in such circumstances those who are superseded, (dnd
they are many) can work with equanimity and with the same devotion to and
interest in work as they did before. [931-F-H]

The Rangachari, [1962] 2 SCR 586, referred to,

33. The expression ‘consistently with the maintenance of efficiency of
administration’ used in Article 335 is related not only to the qualifications
of those who are appointed, it covers ali consequences to the efficiency of
administration on account of such appoiutments. [932-F)

Per RM. Sghai, ).

1, Judicial Review has come to be one of the ways of obliging
goveinment to control itself. A reservation for a class which is not back-
ward would be liable to be struck down. Similarly, if the class is found to

~ be backward but it is adequately represented the power cannot be exer-

cised. Therefore, the exercise of power must precede the determiuation of
these aspects each of which is mandatery. Since the exercise of power
depends ou existence of the two, its determination too must satisfy the
basic requirement of being in accordance with Constitution, its belief and
thought, Any determination of hackward class in historical perspective
may be legally valid and constitutionally permissible, But If In determina-
tion or identification of the backward class any constitutional provisien is
violated or it i5 contrary to hasic feature of Constitution then the action
is rendered vulnerable. [948-D, E]

Baker v, Carr, 369 US 186; Davis v. Banderner, 54 USLW 4898 [1986):
Kehar Singh & Anr. v. Union of India & Anr, [1989] 1 SCC 204; Kihoto
Hollohon v, Zachithu, (1992] 1 SCR 309; State of Rajasthan & Ors. v. Union of
India, [1977] 3 SCC 592; University of California Regents v. Allan Bakke, 57
LEd 2 d 780; H. Eart Fullilove v. Philip M. Klutznick, GSL. Ed 2d 902; Metro
Broadcasting Inc. v. Federai Communications Cormission, 58 1.W 5053 and
General Manager, Southem Railway v, Rangachan, {1962] 2 SCR 586, referred

to,

Samuel Krislov : "The Supreme Court in the Political Process,” p. 66;
C, Herman Pritchett: "The American Constitution”, p. 154 (Quoted in, "The
Judicial Review of Legislative Acts™; By Dr. Chakradhar Jha, p. 355);
Charles Gordon Post: "The Supreme Court Questions” (Quoted in "The
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Judicial Review of Legislative Acts”: By Dr. Chakradhar Jha, p. 381; Gran-
ville Austin’s "The Indian Constitution - Comerstone of a Nation:; Tagore
Law Lecture - From Marshall to Mukherjea - "Studies in American and
Indian Constitution Law" : By William O, Douglas, F.38; Wade; "dd-
minisirative Law"; "The Count and the Constitution™ By A. Cox, p. 372,
Federalist No, 51 (Extracted in "Amenican Constitutional Law": By Alpheas
T. Masow/D.G. Stephenson, Jr., referred to.

2, Article 16(1) and {4) operate in same field. Both are directed
towards achieving equality of opportunity in services under the State, Oneis
broader in sweep and expansive in reach. Other is imited in approach and
narrow in applicability. Former applies to all citizens whereas latter is
available to ‘any’ class of backward citizens. Use of words “all’ in 16(1) and
‘amy’ in 16(4) read together indicate that they are part of same scheme, The
one is substantive equality and other is protective equality. Article 16{1}is a
fundamental right of a cltizen whereas 16(4) is an obligation of the State, The
former is enforceable in a court of Jaw, whereas the latter is ‘not constitution-
al compulsion’ but an enablieg provision, [951-C, D]

Flessy v." Ferguson, 163 US 537(1896); The Siate of Madras v.
Shrirnathi Champakarm Dorairajan, [1951] SCR 525: X.C. Vasanth Kumar
v. State of Kamatako, AIR 1985 SC 1495 at 1529, referred to.

Herbert J. Gans - "The New Egalitarianism”™ - (The inequality and
Justice by Rainwater); “The Equal Protection of the Law": P.G. Polyviou, p.
102, referred to.

3. Article 16(4) is a complete code for reservation for backward class
of citizens as it not only provides for exercise of power but also lays down
the circumstances, in which the power can be exercised, and the purpose
and extent of its exercise. One is mandatory and operates automatically
whereas the other comes into play on identification of backward class of
citizens and their inadequate representation, 1951-F, G]

State of Kerala & Ors. v. NM. Thomas,, [1976] 1 SCR 906; 939, 956,
960, 969 and 978 and B. Venkataramanna'v. The State of Madras & Anr.,
AIR 1951 5C 229, referred to.

 "Reservation Policy & Practice in India” : By Anirudh Prasad, p. 318;
B. Sivaramayya:
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“Inequidiities and the Law"; "Liberty to Equality”: By Harold Laski{A
{zrammar of Politics-Published in "Inequality and Justice. By Rainwater,
referred to. -

4. The expression ‘any backward class of citizens’ is capabie of being
construed as class of backwards, backward among any class of citizens,
backward cluss ete, depending on for whom the reservation is being made
and why. [956-E]

5. Backward may be-relative such as professional or occupational
backwardness or it may be economic, social, educaticnal or it may be
racial such as in America or caste based as in Hindu social system or it
may be natural such as physically handicapped or even of sex. Article 16
of the Constitution deals with equality of opportunity in services under the
State. The meaning of the word backward’ therefore, has to be understood
with reference to opportunity in public employment. Since this is a con-
stitutional issae it cannot be resolved by cliches founded on fictional
mythological stories or misdirected philosophies or odious comparisons
without any regurd to social and economic conditions but on pragmatic,
purposive and value oriented approach to the Constitution as it is the
fundamental law which requires careful navigation by political set up of .
the country and any deflection or deviation disturbing or threatening the
social balance has to be restored, as far as possible, by the judiciary. .
Ruckwardness in such a vast country with divergent religions, cultures,
languages, habits, sovial and economic conditions arising out of hisforical
reasons, peographical 1ocations, feudal systemn, rigidity of caste is bound
to have regional Navour, |956-F-H; 957-A]

Plessy v. Ferguson, 167 US 537 [1896); Brown v, Direcior Board of
Educadon, 347 US 483 [1954]; Brown v. Director Board of Education, 349
US 294 [1955}); Green v. Country School Board, 391 US 430 [1968]; Swann
v. Charlotte, Meckienburg Board of Education, 402 US1 [1970}; CA.
Rajendran . Union of India & Ors, [1968] 1 SCR 72); Jenaki FPrasad
Parimoo v. State of J & K., [1973]1 3 SCR 236; State of Kerala & Ors. v. N.M.
Thomas & Ors., [1976] 1 SCR 906; Karamchari Sangh v, Union of India,
[1981] 2 SCR 185; Trilokinath Tikku v, State of J.&K, [1967] 2 SCR 165;
Trilokinath & Ors. v. State of J.& K., [1969] 1 SCR 103; A. Peeriakaruppar,
ete. v, State of Tamif Nady, [1971] 2 SCR 430; M.R. Balaji & Ors. v. State
of Mysare, [1963] Supp. 1 SCR 439; Hegparie Janardhan Subharya v. State
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of Mysore, [1%63] Supp. L SCR 475; P. Rajndran v. State of Madras, {1968]
2 SCR 786; State of AP, & Oss. v. F. Sagar, [1968] 3 SCR 595; State of A.P.
v. U.S. V. Baiaram, [1972] 3 SCR 247; State of U.P. v. Pradeep Tandon,
[1975] 2 SCR 761; R. Chitralekha v, State of Kamataka, [1964] 6 SCR 268;
Smu. K8, Jayasree v. State of Kerala, [1977] 1 SCR 194 and K.C. Vasanth
Kumar v. State of Kamatake, AIR 1985 SC 1495, referred to.

Constituent Assembiy Debates, Vob. VII p. 701 (1948-49); "Equality,
Justice and Rectification™ By Derek L. Phiilips, P-289-290; Glen M. and
Johnson Sipra Bose: "Social Mobility Among Untouchables'- In Cohesion
and Conflict in Modern India, referred to.

6. The word ‘class’ cannotl and was not used as casfe as it was
constitutionally considered to be destructive of secularism. In our corntry
caste system is peculiar to Hindus. It is unknown to Mulsims, Christians,
Sikhs, Buddbists and Jains. The Coastitution was framed not for Hindus
only. Provision was made for a society betrogreneous in character but
secular in outlook. It was a ‘compromistic formula’, a positive effort to
equalise one and atl. [958-D, E]

Oxford Dictionary: Legal Thesaurus: William C. Burten; Webster Dic-
tionary, referred to.

7. *Class’ was used in a wider sense and not in the restricted sense
of caste. [939-R)

8. When the Constitution was framed the founding fathers were
aware of the meaning and understanding of the word ‘backward’. They
were also aware that hereinafter members of all commmnity were to be
treated alike, The State was made responsible, therefore, for ;any’ back-
ward class of citizens coming [rom whatever community, caste or
religions, State, therefore, cannot discriminate, while identifving backward
class on race, religion, caste or birth. [961-E)

"Comnpeting Eguafiies™ By Marc Galanter: "Resenvation Policy and
Practice in India: By Dr. Aniradh Prasad; Sturges v. Crowninshield (1819)
Quoted in Encyclopaedia of American Constitution, Vo, T: By Levy, Karst
& Mahoney, referred to.

9. Caste has never heen accepted by this Court as exclusive or sole
criteria for determination or identification of hackward class. [964-F]

G

H
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1L.C..Galaknath v. State of Punjab, AIR 1967 SC 1643; Oliver Brown v.
Board of Education, 347 US 483; Venkataramana, AIR 1951 SC 229: Bakke,
438 US 265 [1978]; Plessy v. Ferguson, 163 US 537 [1896); Champakam,
[1951] SCR 525; Venkatararnana, AIR 1951 SC 229; Balgji, [1963] Supp. 1
SCR 439; Chitralekha, (1964] 6 SCR 368; Rajendran, [1968] 2 SCR 736;
Sagar, [1968] 3 SCR 595; Peeriakaruppan, (1971} 2 SCR 430; Balram,
{1972] 3 SCR 247; Soshit Karamchari, [1981] 2 SCR 185 and Jayasree,
[1977] 1 SCR 194, referred to.

A Cox: The Coun and The Constitution, The New Encyclopaedia
Britanica, Micropaedia, VYol. 10. p. 919; "The Caste System in India" By: Dr,
Rajendra Pandey; Pradeep Kumar Bose: "Mobility & Conflict” - published
in Caste, Conflict and Reservation; "Should the caste be the basis for
recognising the backwardness” - LP. Desai (Extracted from Caste, Conflict
and Reservation), referved to.

10, A State is not bound to grant veservation to every hackward
class. In one State or at one place or at one point of time it may be
historical and social backwardness or geographical and habitational
backwarduess and at another it may be social and educational or back-
wardness arising out of natural cause. [966-F-G]

11. Use of expression, ‘mothing in this Article shall prevent
Parliament’ in Article 16(4) cannot be read as empowering the State to
make veservation under Article 16(4) on race, religion or caste. 1t wounld
result in regenerating the communal representatioin in services infused by
Britishers by different orders issued from 1924 to 1946. [974-F-H; 975-A)

12. In eatlier decision rendered by the Court till sixties Article 16(4)
was held to be exception to Articles 16(1). But from 1976 onwards it has been
understood differently. Today Articles 16(1) and 16(4) are understood as
part of one and same scheme directed towards premoting equality. There-
fore what is destructive of equality for Article 16(1) would apply equally to
Article 16(4). The non-obstante clause was to take out absolutism of Article
16(1) and not to destroy the negatism of Article 16(2). [974-H; 975-A]

Javed Niaz Beg & Anr. v, Union of india & Anr., AIR 1981 5C 794 and
State of Rajasthan v. Pradip Singh, AIR 1960 SC 1208, veferred to.

13. ‘Backward’® used in Article 16(d) is wider than socially and educa-
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tionally used in Article 15(4) and ‘weaker sections® used in Article 46. SC/ST
are covered in either expression. But same cannot be said for others.
Backward, cannot be defined as was wisely, done by the Constitution makers.
It has to emerge as a result of interaction of social and economic forces. 1t
cannot be static, [976-H; 977-A)

14. A Commission appointed under Article 340 by the President is net
to identify Hindu backwards only but the backward class within the territory
of India which includes Hindu, Muslim, Sikh or Christian etc. born and
residing in India within meaning of Articles 5 of the Constitution. The
expression is not only backward class but backward class of citizens. And
citizen means all those who are mentioned in Articles § apd 10 of the
Constitution. {977-E, F]

15. Existence of caste in the past and present, its continuance in future
cannot be denied but insistence that since it is being practised or observed
for political purpose even though unfortunately it should be the basis for
identification of batkwardness in services is not only robing the Censtitution
of its fresh look it promised and guaranteed but would result in perpetuating
a system under ugly weight of which the society had bent earlier, [980-E, F]

"Equal Protection of the Laws" By Polyvious G. Polyviou; Seervai:
Constitutiong! Law of India, p- 897, referred to.

16. Subjective perception of ane’s position in the ‘varna' system
varies and changes from time to time, place to place and context o
context. For instance, the Patidars of Gujarat were considered sudras a
few decades age, but now they call themselves valshyas, and are acknow-
ledged as such by others. It is significant that they are not have-nots.
Similar is the case of Yokkaligas and Lingayats of Karnataka, Reddies
and Kammas of Andhra Pradesh, Marathas of Maharashtra and to some
extent Yadavas of Bibar. Yet these castes or groups have been identified
as backward class in their State. Whether such inclusion on political,
economic and social condition is justified in State list or not but inclusion
of a group or collectivity in list of socially and educationally backward
classes, which is a term narrower and different than backward class for
services under Union without proper identification only on State list may
not be valid. For services under the Union, therefore, some principle may
have to be evolved which may be universal application to members of every
community and which may be adopted by States, as well, after adjusting
it with prevalent local conditions. [982-D-(3]
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{t. Cax: The Coun and the Constitution; "Ecanomic and Political
Weekly", Val. 26 (1991) p. 601 - "The Caste System in Indin": By Rajendra
Pandey, Pages 8,45; Encyclopaedia of Social Sciences Vol. ¥; "Equaiity” By
R.H. Tawney, referred to.

Balaji, 19631 Supp. 1 SCR 439, referred to.

17. The Mandal Commission recommended nccupation identifica-
tion for non-Hindus if the community was traditionally known te carry on
the hereditary occupation of their counterpart amongst Hindus and in- -
cluded in the test of OBS. The Commission thus recognised accupationa)
divider-among Hindps. IT occupation amongst Hindus can be basis for
identification of backwardness among nen-Hindus then why cannot it
furnish basis for identification amongst Hindus itself, [985-F, G}

13. Occupation should furnish the starting point of determination of
backward eiass. And if in ultimate analysis any Hindu caste is found to be
occupationally, sodially. educationally and econamically backward it
should be regarded as eligible for henefit unde. Article 16(4} hecause it
wotitd be within constitutional sanction. [988-E]

Re Hatschek’s Patents ex pzeiennex, [1909] 2 Ch. Din. 68, referred to.

19, Reservation corelated with population was not accepted even by
the Canstitizent Assembly. On plain construction inadequacy of repre-
sentation cannot be the measure of resérvation. That is ercative of iuris-
dictinn anty. [992-B]

Balafi, 11963] Supp. 1 SCR 43%; Devadasan, [1964] 4 SCR a8(;
ChitraGhosh, ATR 1970 SC 351, Chanchala, AIR 1971 SC 1762; Subhashini,
ATR 1966 Myzore 40; Thomas, {1976] T SCR 906; Jagdish Rai v. Staie of
Haryana, AIR 1977 Haryana 56; State of Kamataka v. Jacob Mathew, ILR
(1964) 2 Kerala 53; Chhotey Lal v. State of UP, AIR 1979 All. 135
Staughter House Cases, (16 Wall) 36=21 L Ed. 394 [1875]; Grffin v.
Hiionois, 351 US 12 [1956); Harper v. Virginia Board of Education, 383 US
683 [19661; Soshir Karamchari, [1981] 2 SCR 185 and Vasanth Kumar,
M1985F Supp. 1 SCR 352, referred to. '

20. Any construction of Article 16(4) cannot be diverced without taking
irte aceaint Article 16(1}. Equality in services lias been balanced by provid-
ing equal opportunity toevery citizen at the same time empowering the State
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to take protective measure for the backward class of citizens who are nnt
adequately represented. This balancing of equality cannet be lost sight of
while interpreting these provisions. Since there is no clear indication either
way the role of the ¢ourts hecome both important and reSpf»nsible, by
interpreting the provision reasonably and with common sense so as to carry
out the objective of its enactment. And the purpose was to enable the
backward class of citizens to share the power if they were not adequately
represented but not to grant proportional representation, a typical British
concept rejected by our Founding Fathers. [993-G, H; 394.A, B] '

21, Equality has varinus shades. ts understanding and application
have been shaped by social, econemic and political conditions prevailing
in the society. [994-C] '

22. In our constitutional scheme the classifieation in matters of

emplovment or appointment in the services has heén done constitutionally.
From the entire class of alf citizens any backward class has been classified
for beneficial or benign treatment, The Legisiature or executive therefore
cannot transgress it. Since the Constitution treats all citizens alike for
purposes of employment except those who fall ander Article 16(4) any
further classification or grouping for reservation would be constitutionally
invalid, No legislative exercise can transcendent the constitutional barrier.
For valid ciassification legislature or cxecutive measures must be co-related
with legisiative purpose or ohjective. Once the Constitution itself unfolded
the purpose of achieving the goal of eguality by permitting reservation for
backward classes only, any further reservation being heyond constilutional
purpose would be impermissihle and per se in valid, [994-F-G; 995-A]

. Dhirendra Kumar Mandal v. The Supdt. & Remembrancer of Legal
Affairs to the Govi. of West Bengal & Anr., [1955] 1 SCR 224, referred to. -

"The Equal Protection of the Laws", 3T California Rev. 341, referred to.

23, Principle of reasonable classification for purposes of ;:reating
another class or planting one class in another would be constitutionally
mfirm. {$95-H] '

24, Difference between reservation and preferential treatment is that
in a group or class or collectivity is separately provided for and the competi-
tion is amongst them enly. Whereas in preferential treatment the colectivity
is part of the same group but it is permitted some weightage due to sevial,

H
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economic or any justifiable reason. Fos purposes of achieving equality by
resulf Ariicle 16 creates two compartments, one general and the other
reserved and thenboth are paired together. But preference is availablein the
same compartient, Validity of one depends on constitutional sanction
whereas the second has to stand on test of reasonableness. Fer instance the
reservation of backward class cannot be assailed as being violative of
constitutional guarantee whereas preferentiat treatment can be upheld only
if it is reasonable with the nexus it seeks to achieve. Article 16 unlike Article
14 s a positive right of equal opportunity. [995-H; 996-A-C]

25. Promotion is the most sensitive branch of service jurisprudence.
Although jts purpose is manifold but the principle objective is, to secure the
best possible incumbents for the higher positions while maintaining the
worals of the whole organisation as it not only, serves the public interest but
is founded on the inherent principle that the higher one moves, the greater is
the responsibility he assumes. [997-H; 998-A]

26, Manner and method of promotion is usually linked with the nature
of posts, if it is selection or non-selection, [998-RB]

"Introduction io the Study of Public Administration”: Leonard D. White,
Page 380, referred to,

Rangachari, [1962) 2 SCR 586; Soshit Karamchari, [1981] 2 SCR 185;
Hiralal, [1971] 3 SCR 267 and Jagannathan, [1986] 2 SCR 17, referred to.

27. After entryin service the class is one that of employees. If the social
scar of backwardness is carried even, thereafter the entire object of equalisa-
tion stands frustrated. No farther classification amongst employees would
be justified as is not done amongst students, [998-E, F]

Thomas, [1976) 1 SCR %06; Bakke, 438 US 265 (1978), referred to.

28. Constitutional sanction is to reserve for backward class of persons,
That is class or group Interest has been preferred over individual. But
promotion from a class or gronp of employees is not promoting a group or
class but an individual. It is one against other. [999-E)

29, Art, 16(d) by its nature, and purpose cannot be applicable to
economically backward, except probably when a proper methodology is
worked out to determine inadequacy of representation of such class,

[100K-D]
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30. Reservation for hackward classes seeks to achieve the social
purpose of sharing in services which had been monopolised by few of the
forward classes. To bridge the gap, thus, created the affirmative actions
have been upheld as the social and educational difference hetween the two
classes fornished reasonable basis for classification. Same cannot be said
for rich and poot. Iudigence cannot be rational basis for classification for
public employmeant. {1000-G]

Jawaharlal Nehrn, Quoted from Dorathy Norman ed. "Nehni',
referved to.

Grriffin, 351 US 12 [1956]; Hasper, 383 US 663 [1966], referved to.

31. Poverty may have relevance and may furnish valid justification
while dealing with social and economic measuve. Any legislation or executive
measure undertaken to remove disparity inweailth cannot be suspected buta
classification based on economic conditions for purposes of Article 16(1)
would be violative of equality doctrine. [1001.D]

22. While reserving posts for backward classes, the departments
shouid make a condition precedent that every condidate must disclose the
annual income of the parents beyond which ome conld not be considered
to be backward. What should be that limit can be determined by the
appropriate State. Income apart provision should be made that wards of
those backward classes of persons who have achieved a particular status
in society either political or social or economic or if their parents are in
higher services than such individuals should be precluded to avoid mo-
nopolisation by the services reserved for backward classes by a few.
Creamy layer, thus, shall stand eliminated. And once a group or collec-
tivity itseif is found to have achieved the constitutional objective then it
should be excluded from the list of backward class. {1001-E-H}

33, Finality is necessary not only for courts or tribunal but for the
guidance of the affirmative action ameliorative or preferential by the Legis-
Iature or the Executive, [1003-G]

34. The exercise of power to reserve is conpled with duty to deter-
mine backward class of citizens and if they were adequately represented.
If the Government failed to discharge its duty then the exerelse of power
stands vitiated. {1004-F}
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ORIGINAL FJURISDICTION : Writ Petition (Civil) No. 930 of 1990,
(under Article 32 of the Coastitntion OF ludia).

WITH

{With W.P. (C) Nos. 97/91, 943/90, 966/90, 965/%), 953/90, 954/90,
071790, 972/90, 949,90, 986/9G 1079,90, 1106/50, 1158/90, 1071/90, 1063/90,
1077/90, 1119/90, 1053/90. 1102/90, 1120/90, 111200, 1276/90, 1148/90,
1105/90, 974/90, 1114/89, 987/90, 1061/90, 1064/90, 1101/90, 1115/90,
1116/90, 1117/90, 1123090, 1124/90, 1126090, 1130/90, L141/90, 1307/90, T.C.
(C) Nos. 27/90, 28-31/00, 32-33/90, 34-35/90, 65/00, 1/91, W.P. {C) Nos.
1081790, 343/91, 1362190, 1094/01, 1087/90, 1128/90. 36/97, 391, LA. No.1-20
in T.C. (C) No, 27-35/90 & W.P. (C) No. 1192, 111/92, 26192)

Advocates appeared for the Petitioners:

K.K Venugopal, Shahid Rizvi, P.P. Tripathi, K.V. Vishwanathan,
Ashok Mukhoty, B.B. Sawhncy, Mts, Indian Sawhney-in-person, {In W.P.
No. 930/90) Indra Makwana, (To W.P. No, 97/91) NLA. Palkhiwala, Ms, Lira
Goswami, D.N. Misra, J.B, Dadachanji, (in W.P. 948/00 for JBD & Co.)
A, Martarputham & Mrs, Aruna Mathur, for Arputham, Aruna & Co. in
WP, 566/0 R.C. Guorele, (Tn W.P. No, 965/90). Petitioncrs-inperson {{a
W.P. Nos. 933 & 954/90.) 5. Menon, {In W.P. No. 971/90) Mrs. Shyamia
Pappu, V.X. Chinita, Ajay Agarwal and DB, Vohra, (In W.P, No. §72/90)
Petitioner-in-person (In W.P. No. 949/90) Q.P. Poplai, $.K. Tewari, for
Singhanta & Co.in W.P. 986/90 C.5. Srinivasa Rao, (In W.P. No, 1079/90),
Mrs. K. Hingorani, (In W_P, No. 1106/90) N.H. Hingozani, (In W.P. No.
974/90) Ms, Priva Hingorani, (In W.P. No, 343/9)) Petitioner-in-person {fn
W.P. No. 1138/90) Balbir Singh Gupta, (In W.P, Nos. 1071/90 & 1069/90)
K.M. Sharma & Randhir Jain, {In W.P. 1077/90) Jagdish Prasad, RK
Gupta, Pritam Chand Kapur, (In W.P, No. 1119/90) L.X. Pandey, in W.P.
Ne. 1276/90. Prem Sunder Jha, (Ta W.P. No, 1052/90) M.M. Kashyap, (In

W.P, 1102/90) Petitioners-in-person (In W.P, Nos. 1148/90 & 1120/90) P.P. -

Singh, (In W.P. Mo, 1105/00) S.M. Ashi, Petitioner-in-peson {In W.P,
112/90) R. Mohan, {In W.P. No. 1114/89) Mrs. Chitra Markandcya {NP)
& 5. Markandeya, (In W.P, No, 987/90) P. Parmeswara Rao, aud KK,
Gupta, {In W.P. No. 1061/90) C.S. Vaidyanathan, {In W.P. No. 1064/90)
S.R. Sctia, (In W.P. No. 1101/90) Ms. Lira Goswami, for JBD & Co. in
W.P. Nos. 1115, 16 & 111790, Petitioner-in-person (In W.P. No,
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1123/90) 8, B. Upadhyay, {In W.P. No, 1124/90) Ms. Rani Jothmalani, P.K.
Dey, Ms. Praveen Khatra and Ms.G.K, Das, (In W.P. No. 1126/490) Ms. 5.
Chaturvedi, (In 'W.P, No.1130/40) Sushil Kumar Jain, {In W.P. No. 1141/9%0)
Mano] Prasad, (In W.P. No. 1367/90) Mukul Mudgal, {In T.C. No. 27/%0)
A, Subhashini, {In T.C. No. 28-33/00, 34-35/90 & 65/90} P. Parmeswaran,
(In T.C. 1/91) Myss. Urmile Sirur and Ms. Manjolagupta, {In W.P. 1081/%)
& 11192} SN, Mchty, {In W.P. No, 1362/80) Dr. Rajeey Dhawan, R,
Sasiprabhu and M.T. George, (In W.P. No, 1094/41) PN, Puri, {(in W.P.
No. 1087/490) C.4.5. Rao, {In W.P.No. 112840) Indeevar Goodwill, (In W.P.
No. 36/91) N.S. Bist, (in W.F. No. 3/91)

Advocates appeared for the Respondents:

Altal Ahmed, Addl Solicitor General, K. Parasaran, Mrs. Anii
Kativar, B. Parthusarthy, Ms, Vijay Lakshmi Menon and Ms, A, Subhashini,
{In W.P_ No. 430/90-U.0.1.) Ram Jethmalani, Ms. Lala Krishnamorty, K.

Jatinder Cheema, P.K. Dey, R.K. Yadav and B.B, $ingh, (For the Statc of |

Bihar}. §. Swasubramaniam, PN, Rumalingam, V. Balaj and E.C.
Agrawala, (For the State of Tamilnadu) P.S Poti, V.K. Vecran, Addl,
Advoate-General and T.F. Kunhikannan, (For the State of Kerala) 5.C.
Roy, Advocaie-General, Ms, Mona Mchta, AK, Panda and RK. Mchta,
(For the Stage of Orissa), A.S. Nambiar, Mrs, Shanta Vasudevan and P.X,
Manohar, {For the State of Pondicherry) V.K.§, Choudhary, Advacale-
Gencral, Vishwajil Singh, Ms. Parenna Swarup and R.B. Misra, (For the
State of U.P.) H.5. Munjral, G K. Bansal, {For the State of Punjab) Sakesh
Kamar and Satish K, Agmihotrd, (For the State of M.P.) A.S. Bhasme, (For
the State of Maharashira} Pravin Choudhary, for the State of Assam. Kh.
MNobin Singh and M. Veerappa, for the State of Karnataka. Aruneshwar
Gupta, for the State of Rajasthan. Ms. Suruchi Aggarwal and T.V.S.

Narasimhachart, for the Siate of Andhra Pradesh. K.R. Nambiar, Ms. Bina

Gupta and Ms, Monika Mohil, for the State of Himacha! Pradesh) Ms.
~ Indu Malhotra and Ms, Shirin Jain, for the State of Haryana. D.K. Sinha
J.R. Das, lor the State-of West Bengal in W.P. No. 107990 for Sinha and
Das. Mrs. Veena Devi Khannd, in W.P. Nos. 948, 966/90 C.V. Subba Rao
and Ms. A. Subhashini, in W.P. No. 965/90 & in Union of India. Ms,
Kamini Jaiswal, in W.P. Nos, 965, 949 & 971-72/90. Guntur Prabhakar, In
W.P. No. 949/90. Mrs. Hemantika Wahi, In W.F, Ne. 1079/90, Ms. Alpana
Kirpal, Kailash Vasdev, Ranjan Dwivedi, K. Garg, A.L. Trehan, BD.
Sharma, E.M.S. Anam, Naresh K. Sharma, M.K.D. Namboodiri, R.D.
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Upodhyay, N. Sudhakaran, M. A. Firoz, V. Krishnamurty, D.K. Garg, R,
Karanjawala, Mrs. Nandini Gore, Mrs. Aditi Choudbary (for Mrs. M,
Karanjawala), Jagdish Prasad, R.K. Aggarwal, P.C. Kapoor, R.K. Mahesh-
wari, KM.K. Nair, Naresh Kaushik, Lalitha Kaushik, N.D.B. Raju, Anis
Subrawardy, Mano] Prasad, C.L. Sahu, Auar Smgh, M.K. Michael, K,
Swami, Brij Bhushan, for the State ot Arunachal Pradesh.

Advacates appeared as Iniervener:

Vasant Sathe, R K.Garg, N.B. Shetye, D.B. Vohrz, Jiendra Sharma,
S.N. Bhat, S.K. Bhattacharya, Ranjesh, K.N. Rao-in-persen, Ram Avadesh
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The Judgments of the Court were delivered by

JUDGMENT QF THE CHIEF JUSTICE, MN.
VENKATACHALIAH, AM. AHMAD! AND B.P. JEEVAN REDDY, JI.
DELIVERED BY B.P. JEEVAN REDDY, J.

Forty and three years ago was founded this republic with the fourfold
objective of securing to its citizens justice, liberty, equality and fraternity.
Statesmen of the highest order - the like of which this couniry has not s2en
since - belonging to the fields of law, politics and public kfe came together
te fashion the instrument of change - the Constitution of India. They did
not rest content with evolving the framework of the State; they also pointed
out the goal-and the methodology for reaching ihat goal, In the preambie,
they spelt out the goal and in parnis 1 and IV, they elaborated the
methodology to be followed {or reaching that goal.

2. The Constituent Assembly, though elected on the basis of a limited
franchise, was yet representative of all sections of society. Above all, it was
composed of men of vision, conscioys of the historic but difficult task of
carving an egalitarian society from out of a bewildering mass of religions,
communities, castes, races, languages, beliefs and practices. They knew
their country well. They understood their society perfectly. They were
aware of the historic injustices and inequitics afflicting the society. They
realised the imperative of redressing them by constitutional means, as early
as possible - for the alternative was frightening, Ignorance, illiteracy and
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above all, mass poverty, they took note of. They were conscious of the fact
that the Hindu religion - the religion of the overwhelming majority - as it
was being practiccd, was not known for its egalitarian ethos. It divided its
adherents into four watertight compartments. Those outside this fourtier
system (chaturvarnya) were the outcastes (Panchamas), the lowliest. They
did not even belicved all the caste system « ugly as its face was. The fourth,
shudras, were no better, though certainly better than the Panchamas. The
iowliness attached ro them (Shudras and Panchamas) by virtue of their
birth in these castes, unconnected with their deeds, There was to be no
deliverance for them from this social stigma, except perhaps death. They
were condemned to be inferior, All lowly, menial and wnsavoury occupa-
tions were assigned to them. In the rural life, they had no alternative but
to follow these occupations, generation after pemeration, century after
century. it was their ‘karma’, they were {old, the penalty for the sins they
allegedly committed in their previous birth. Pity is, they believed all this,
They were conditioned to believe it. This mental blindfold had to be
removed first. This was a phenomenon peculiar to this country. Poverty
there has been - and there is - in every covntry, But none had the
misfortune of having this social division - or as some call it, degradation -
super-imposed on poverty. Poverty, low social status in Hindu caste system
and the lowly occupation constitited - and do stil constitute - a vicious
circle. The founding fathers were aware of all this - and more.

3, ‘Liberty, equality and fratemity’ was the battlecry of the French
Revolution. It is also the mofto of our Constitution, with the concept of
“Justice-$ocial Economic and Poilitical’ - the sum-total of modern political
thought - super-added to it, Equality has been and is the single greatest
craving of all human beings at all points of time. §t has inspired many a
great thinker and philosopher. All teligious and political schools of thought
swear by it, including the Hindu religiotts thought, if onie locks to it ignoring
the later crudities and distortions. Liberty of thought, expression, belief,
faith and worship has equally been an abiding faith with all hurtran beings,
and at all times in this country in particular, Fraternity assuring the dignity
of the individual has a special relevance in the Indian context, as this
Judgment will illustrate in due course.

4, The doctrine of equality has many facets. It is a dynamic, and an
evolving concept. Its main facets, relevant to Indian Society, have been
referred to in the preamble and the articles under the sub-heading "Right
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W cquality’-{Articles 1410 18). In short, the goal 1s "equality of status and
of apportumity”. Articles 14 1o 18 must be understood not _merely with
reference to what they say but also in the light of the several articles in
Part [V {Directive Principles of State Policy). "Justice, Social, Economic
and Political’, is the sum total of the aspirations incorporated in part IV,
5. Article 14 cnjoins upon the state not to deny (o any person
“equality before the law” or “the equal protectton of the laws" within the
territory of India, Most constitutions speak of either "equality before the
law" or "the equal protection of the laws", but very few of both. Section 1
of the XIV Amendment to the US, Constitution uses only the latter
expression while the Austrian Constifution (1920), the Irish Constitution
{1937) and the West German Constitution (1949) use the expresston "equal
hefore the law'. (Article 7 of the Universal Declaration of Human Rights,
1948, of course, declares that "sll are equal before the law and are entitled
without any discrimination 1o equal protection of the law™,) The content
and sweep of these iwo concepts is not the same though there mray be much
i common. The conteat of the expression "equality before the law”" is
iliustrated not only by Articles 15 to 18 bt also by the several atticies in
Part IV, in pardcular, Articles 3%, 39, 39A, 41 and 46. Among others, the
concepl of equality before the law contemplates minimising the mequalities
in income and climinating the inequalities in status, facilities and oppor-
tunities not only amongst individuals but also amengst groups of people,
securing adequate means of livelihood to its cilizens and 1o promote with
special care the educational and economic interests of the weaker sections
of the people, including in particular the Scheduled Castes and Scheduled
Tribes and to protect them from social injustice and all forms of exploita-
tion. Indeed, in a society where equality of status and opportunity do not
obtain and where there are glaring inequalities in incomes, there is no room
for equality - either equality before law or equality in any other respeet.

6. The significance attached by the founding fathers 1o the right o
equality is evident not only from the Fact that they employsd both the
expressions ‘equality before the law’ and ‘equal protection of the faws’ in
Article 14 but proceeded further to state the same rufe in positive and
affirmative terms in Articles 15 to 18. Through Article 15 they declared in
positive terms that the state shall not discriminate against any citizen on
the grounds only of religion, race, caste, sex, place of birth or any of them.
With a view to eradicate certain prevalent undesirable practices it was
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declared in clause {2) of Article 15 that no citizen shall on the grounds
only of religion, race, caste, sex, place of birth or any of them be subject
to any disability, liability, restricion or condition with regard to shops,
public restavrants, hotels and place of public eniertainment or o the use
of well, tanks, buthing ghats, roads and place of public resort maintained
wholly or partly out ol state funds or dedicated (o the use of general public.
Al the same time, with a view 10 ameliorate the conditions of women and
children a provision was madc in clause (3) (hat nothing in the said Article
shall prevent the state from making any special provision for women and
children.

7. in as much as public employment always gave a certain status and
power - it has always been the repository of State power - besides the
means of livelthood, special care was taken to declare equality of oppor-
tugity in the matter of public employment by Article 16, Clause (1) express-
ly declares that in the matter of public employment or appointment to any
office under the state, citizens of this country shall have equal opportunity
while clause (2) declares that no citizen shall be discriminated in the said
matter on the grounds only of religion, race, caste, sex,, descent, place of
birth, residence or any of them. At the same time, care was takcn to declare
in clause (4) that nothing in the said Article shall prevent the state from
making any provision for reservation of appointments or posts in favour of
any backward class of citizen which in the opinion of the state 15 not
adequately represented in the services under the state. Article 17 abolishes
the untouchability while Article 18 prohibits conferring of any titles (not
representing military or academic distinction). It also prohibits the citizens
of this country from accepting any ude from a foreign state.

8. Article 16 has remained unamended, except for a minor amend-
ment in clause (3) whereas Article 15 had clause (4) inserted in it by the
First Amendment Act, 1951, As amended, they read as follows:

"15. Prohibition of discrimination on grounds of religion,
race, caste, sex or place of birth, - (1) The State shall not
discriminate against any citizen on grounds only of
religion, race, caste, sex, place of birth or any of them.

(2) No citizen shall, on grounds only ofrel.igiorl, race, casle,
sex, place of birth or any of them, be subject to any
disability, lability, restriction or condition with regard to-
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{a) access to shops, public restanrants, hotels and places
of public entcrtainment; or

(b) the use of wells, tanks, bathing ghats, roads and piaces
of public rcsort mainzained wholly or partly out of
State funds cor dedicated to the use of the general
pubiic.

{3) Nothing iz this arucle shall prevent the State from
making any special provision for women and children,

(4) Nothing m ihis artcle or in clause (2) of Article 29 shall
prevent the State from making any special provision for the
advancement of any socially and educationally backward
classes of atizens or for the Scheduled Castes and the
Scheduled Tribes.

16. Equality of opportunity in matters of public employ-
meut. - (1) There shall be equality of opportunity for all
citizens in matiers relating to employment or appointment
to any office under the State,

(2) No citizen shall, on grounds only of religion, race, caste,
sex, descent, place of hirth, residence or any of them, be
incligible for, or discriminaled against in respect of, any
employment or office under the State.

(3} Nothing in this article shalf prevent Parliament from
making any law prescribing, in regard to a class or classes
of employment or appointment to an office under the
Government of, or any local or other authority within, a
State of Union territory, any requirement as {o residence

' within that State or Union territory prior to such employ-

ment or appointment.

(4) Nothing in this article shall prevent the State from
making any provision for the reservation of apotntments or
posts in favour of any backward class of citiezens which, in
the opinion of the State, is not adequately represented in
the services under the State. '
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.(5) Noting in this article shall affect the operation of any
taw which provides that the incumbent of an office in
connection with the affairs of any religious or denomina-
tional institution or any member of the governing body
thercof shall be a person professing a particular religion or

~ belonging Lo a pariicular denomination.

The other prowisions of the Constitution having a bearing on Article
16 are Articles 38, 46 and the set of articles in Part XVI. Clause (1) of
Article 38 obligates the State to "strive to promote the welfare of the people
by securing and prolecting as effectively as it may a social grder in which
justice, social, economic and political, shall inform all the institutions of the
national life."

Clause (2) of Article 38, added by the 44th Amendment Act says,
“the State shall, in particular, strive to minimise the inequalities in income,
and endcavour to eliminate inequalities ln status, facilities and oppor-
tumities, not only amongst individuals but also amongst grewps of people
residing in different arcas or engaged in different vocations.”

Article 46 contains a very significant directive to the State. It says:

46. Promotion of educational and economic interests of
Scheduled Castes, Scheduied Tribes and other weaker
sections. - The State shall promote with special care the
educational and economic interests of the weaker sections
of the people, and, in particular, of the Scheduled Castes
and the Scheduled Tribes, and shall protect them from
social injustice and all forms of exploitation.” .

It is evident that "the weaker sections of the people” do include the
"backward class of citizens' contemplated by Article 16(4),

Fart XVI of the Constitution contains "special provisions relating to
certain classes”. The "classes” for which special provisions are made are,
Scheduled Castes, Scheduled Tribes and the Anglo-Indian Community. It
also provides for apponintment of 8 Commission to investigate the condi-
tons of and the difficulties faced by the soclally and educationally back-
ward classes and te make appropriate recommendations. Article 340 reads
as follpws:

ke
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340. Appointment of a Commussion tn investigate the
conditions of backward classes. - (1) The President may
by order appoint a Comrsission consisting of such persons
as he thinks {it 10 investigate the conditions of socially and
educationally backward classes within the territory of India
aoid the dificulties under which they labour and to make
recommendations as 1o the steps that should be taken by
the Union or any State Lo remove such difftcullies and to
improve their condition and as 1o the grants that should be
made for the purpose by the Union or any State and the
conditions subject to which such grants should be made,
and the order appointing such Commission shall define the
procedure to be followed by the Commission.

{2) A Commissien so appuinted shall investigate (he mat-
r2rs refereed them and present 10 the President a report
setting out the facts as found by them and making such
recommendations as they think proper.

(3) The President shall cause a copy of the report so
presented logether with a memorandum explaining the
action taken thereon to be laid before each House of
Parliament.”

Article 338, which has been extensively amended by the Sixty-filth
Amendmemt Act, provides for estabiishment of a Commission For the
Schedeled Castes and Scheduied Tribes t0 be known as "the Mational
Conuuission For the Scheduled Casics and Schedualed Tribes”. Clause (3)
prescribes the duties of the Commissivn. They are:

(5 1t shali be duty of the Comsission -

(a) to investigale and momitor all matters relating 1o the
safepuards provided for the Scheduled Castes and
Scheduied Tribes under this Constitwtion or under any
other law for the time being in force or under any order of
the Government and to evaluate the working of such
saleguards,

(b} Lo inquire into specific complaints with respect to the
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deprivation of rights and safeguards of the Scheduled cas-
tes and Schediled Tribes;

{(c) to participate and advise on the planning process of
socin-economic development of the Scheduled Castes and
Scheduled Tribes and to cvaluate the progress of their
development undler the Union and any Stats;

{d) to present to the President, annually and at such other
times as the Commission may deem {it, reports upon the
working of those safeguards;

() to make i such reports recommendations as to the
measures that should be taken by the Union or any State
for the effective implementation of those safeguards and
other measures for the protection, welfare and socio-
economic development of the Scheduled Castes and
Schedunled Tribes; and

(fy to discharge such other Functions in relation to the
protection, walfare and development and advancement of
the Scheduled Castes and Schenled Tribes as the President
may, subjec! to the provisions of any law made-by Parlia-
ment, by rule specify.”

Clause (6) provides that “the President shall cause all such reports
to be laid belore each House of Parliament along with a memorandum
explaining the action taken or proposed to be taken on the recommenda-
tions relating to the Union and the reasons for the non-acceplance, if any,
of any of such roccommendations.”

Clause (7) being relevant may also be read here. It reads, "where any
‘such report, or any part thereof, relates to any matter with which any State
Government s concerned, a copy of such report shall be ferwarded to the
Governor of the State who shall canse it to be laid before the Legislature
of the State along with a memorandum explaining the action taken or
proposed to be taken on the recommendations relating to thé State and
the rcasoﬁ'ai for the non-accepiance, if any, of any of such recommenda-
tions." -

Clawse (10} |clause (3) prior to 65th Amendment Act] brings in
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socially and educationally backward classes identified by the Government
on the basis of the report of the Commission appointed under Article 340
and Anglo-Indians within the purview of the expressions "Scheduled Castes
and Scheduled Tribes". It reads as follows:

"10. In this article references to the Scheduled Castes and
Scheduled Tribes shall be construed as including refer-
ences to such other backward classes as the President may,
on receipt of the report of a Commission appointed under
clause (1) of Article 340, by order specify and also to the
Anglo-Indian community.”

Article 335 provides that "the claims of the members of the
Scheduled Castes and the Scheduled Tribes shall be taken into considera-
tion, consisteatly with the maintenance of efficiency of administration, in
the making of appointments to services and posts in connection with the
affairs of the Union or of a State." M is obvious that if the claims of aven
Scheduled Castes and Scheduied Tribes are 1o be taken into consideration
consistently with the maintenance of efficiercy of administration, the said
admonition has 10 bz respected cqually while taking into consideration the
claims of other backward classes and other weaker sections.

THE FIRST BACKWARD CLASSES COMMISSION (KALELKAR
COMMISSION):

9. The procecdings of the Constitient Assembly on draft Article (10)
disclose a persistent and strident demand from certain sections of the
society for providing reservations in their favour in the matter of public
employment. While speaking on the draft Article 10{3) {corresponding to
Article 16(4)] Dr. Ambedkar had stated, “then we have quitc a masstve
opinion which insists that although theoritically il 3s good to have the
principle that there shall be equality of apportunity, there must a1 the same
time be a provision made for the entry of certain communities which have
so far been outside the administration.” It was this demand which was
mainly responsible for the incorporation of clause {4) in Article 16, As
matter of fact, in some of the southern States, reservations in favour of
0.B.Cs. were in vogue since quitc a tumber of vears prior to the Constitu-
tion. There was a demand for similar reservations at the Centre. In

_response to this demand and also in realisation of its obligation to provide

for such reservations in favonr of backward sections of the sociely, the
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Central Government appointed a Backward Class Commission under Ar-
ticle 340 of the Constitution on January 29, 1953. The Commission,
popularly known as Kaka Kalelkar Commission, was required "to inves-
tigate the conditions of socially and educationally backward classes within
the territory of [ndia and the difficultics under which they labour and to
make recommendations as to the steps that should be taken by the Union
or any State to remove difficultics and to improve their conditions”. The
Commission submitted its report on March 30, 1955, According to il, the
relevant factors to consider while classifying backward classes wonld be
their traditional occupation and profession, the percentage of literacy or
the general educational advancement made by them: the estimated popula-
tion of the communily and the distribution of the various communities
throughout the state or their concentration in certain areas, The Commis-
sion was also of the opinion that the social position which a community
occupies in the caste hicrarchy would also have to be considered as well
as its representation in Government service or in the Industrial sphere,
According to the Commission, the causes of educational backwardness
amongst the educationally and backward communities were (i) traditional
apathy for education on account of social and environmental conditions or
occup;ft'i(ui'ai handicaps: (i) poverty and lack of educational institutions in
rural areas and (iii) living in inaccessible areas, The Chariman of the
commission, Kaka Kalclkar, however, had sccond thoughts after signing the
report. Tn the enclosing leticr addresscd to the President he wirtually
pleaded for the rejection of the seport on the ground that the reservations
and other remedics recommended on the basjs-of caste would not be in
the interest of society and country. He opined that the:principle of caste
should be eschewed altogether. Then alone, he said, would it be possible
to help the extremely poor and deserving members of all the communities.
At the same time, he added, preference ought to be given to those who
come from traditionally neglected social classes,

10, The report made by the Commission was considered by the-

Central Government, which apparently was not satisfied with the approach
adopted by the Commission in determining the criteria for identifying the
backward classes under Article 15(4). The Memorandum of action ap-
pended to the Report-of the Commission while placing it on the table of
the Parliament [as required by clause (3) of Article 340] on September 3,
1956, pointed out that the caste system is the greatest hindrance i the way

of our progress to egalitarian society and that in such a situation recogni- H
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tion of certain spccificd castes as backward may serve to maintain and
perpetuate the existing distinctions on the basis of caste, The Memoran-
dum also found fault with certain tests adopted by the Commission for
tdentifying the backward classes. !t expressed the opinion that a more
systematic and elaborate hasis has to be evolved for tdentifying backward
classes. Be that as it may, the Report was never discussed by the Parfia-
ment.

11. No meaningful action was taken after 1956 either for constituting
another Commission or for evolving a better criterta. Ultimately, on August
14, 1961, the Central Government wrote to all the State Governments
stating fnter alia that "while the State Governmenls have the discretion to
choose their own criteria for defiming backwardness, in the view of the
Government of India it would be better to apply cconomic tests than to go
by caste." The letter stated further, rather inexplicably,** that “even if the
Central Government were to specify under Article 338(3) certain groups
of people as belonging to ‘other backward classes’, it will stilt be open (o
every State Government to draw up its owe hsts for the purposes of
Articles 15 and 16, As, therefore, the State Governments may adherg to
their own lists, any All-India list drawn up by the Central Government
would have no practical uiility” Various Slete Governmenis thereupon
appointed Commissions for identifving backward classes and issued orders
identifying the socially and educationally backward classes and reserving
rettain percentage of posts in their favour. So far as the Central services
are concerned, no reservations were ever made in favour of nther backward
classes though made in favour of Scheduled Castes and Scheduled Tribes,

THE SECOND BACKWARD CLASSES COMMISSION (MANDAL
COMMISSION):

12. By an Order made by the President of India, in the vear 1979,
under Atticle 340 of the Constitulion, a Backward Class Commission was
appointed to investigate the conditions of socially and educationally back-
ward classes within the territory of Tndia, which Cemmission is popularly
known as Mandal Commission. The terms of reference of the Commission

** The lists drawn by State Governments would not apply 10 Centrat services. The Central
Government has got to draw up its on list for the purposes of Ceniral services, though it
may not draw up anm All-Indiz list upplicabie to Central and State Services-assuming that
Centraf Government can draw up a list for State Government services ag well,
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*The 1erms of reference of the Commission were:-

(i) to determine the criteria for defining the socislly and
cducationally backward classcs;

(1) to recommend sieps to be taken for the advancement
of the socially and cducationally backward classes of
citizens so identihed;

(i) to examine the desirability or otherwise of making
provision for the reservalion of appoiniments or posts in
favour of such backward classes of cigizens which are not
adequately represented in public services and posts in
connectinin with the affairs of the Union or of any State;
and

(iv) present 1o the President a report setting out the Facts
as found by them and making such recommendations as
they think proper.”

The Commission was empowered to:-

“(a) obtain such information as they may consider neces:
sary or relevant for their purpose in such form and such

‘manuer as they may think appropriate, from the Central

‘Government, the Stare Government, the. Union Territory
Administrations and such other avthorities, organisations
or individuals as may in the opinion of the Commission, be

. of assistance ta them, and

(b} hold their snttmgq or the sittings of such suh-committees
as they may appoint from amongst their own members of
such times and such pl aces as may be derermined by, or
under the avthority of the Chairman."

553

13, The report of the Commission was required o be submitted not

later than 31st December, 1979 which date was later extended upto
December 31, 1980. It was so submitted.

.’
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A Chapter-1 of the Report deals with the Constitution of First Back-
ward Classes Commission {Kaka Kalelkar Commission), its report, the
letter of Kaka Kalelkar to the President, the lack of follow-up action and
the letter of the Central Government referred to hereinbefore to State
Governments to draw up their own lists. It also points out certain "iniernal .
contradictions” in the Report. Chapter-II deals with the "Status of ‘other

B backward classes in some States". It sets out the several prowsmns rolanng
to reservation in favour of O.B.Cs. obtaining in_ saveral States” “and the
history of such reservations. Chapter-I1I is enmle:d molhodology and data
base’. Tt sets out the procedure followed by the Comrmssmn ai‘id the
material gathered by them. Paras 3.1 and 3.2 read thus: " . "’;‘v,‘.

C R

"3.1. One important reason as to why the Centrat Govern-
ment” conkd not accept the recommendatioins of Kaka
Kalelkar Commission was that it had not worked out ob-
jective tests and criteria for the proper classification of
D r  socially and educationally backward classes. In several
petitions filed agaist reservation orders issued by some
State Governments, the Supreme Court and various High
Courts have also emphasised the imperative need for an
empirical approach to the defining of socially and educa-
tionally backwardness or iclentification of Other Backward
E Classes.

3.2 The Commission has constantly kept the above re-
quiremetnts in view in planning the scope of its activities.
It was Lo serve this very purpose that the Commission made
F special efforts to associate the leading Soqjologists, Re-
scatch Organisations and Specialised Agencies of the
country with every important facet of its activity, Instead
of relying on onc ortwo established teachniques of enquiry,
we tried to caste our net far and wide 50 as to collect facts
and get fecd-back from as large an area as possible. A brief
G account of this a'-::[iw;rity is given below.”

It then refers to the Seminar held by Departmcnt of Anthropology
of Delhi University in Match 1979, to'the questionnaire issued to all
departments of Central Govummﬁnf. ancl to the State Governments (the

H proformas are compﬂcd in Vol II of 1he REport) the couniry-wide touring

- "‘EI
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undertaken by the Commission, the evidence recorded by it, the socio-
cducational field survey conducted by it and other studies and Reports
involved in its work. In Chapter-1V the Commission deals with the mter-
relationship between social backwardness and caste, It describes how the
fourth caste, Shudras, were kept n a state of intellectual and physical
subjugation and the historical injustices perpetrated on them. In para 4.5
the Commission states: “The real triumph of the caste system lies noi in

upholding the supremacy of the Brahmin, but in conditioning the con-
sciousness of the lower castes in accepting their inferior status in the ritnal -~

hierarchy as a part of the natural order of things....... It was through an
elaborate, complex and subtle scheme of scripture, mythology and ritual
that Brahminism succeeded in investing the caste system with a moral
anthority that has been seldom effectively challenged even by the most
ardent social reformers.”

14, Chapter-V deals with ‘social dynamics of caste’. In this chapter,
the Commission emphasises the fact that notwithstanding public declara-
tions condemning the caste, it has remained a sigpificant basis of action in
politics and public life. Reference is made to several caste.associalions,
which have come into heing after the Constitution. The concinding part in
this Chapler, para 5.17, reads:

"The above account should serve as a warning against any
hasty conchusion about the weakening of caste as the basis
of social organisation of the Hindu society. The pace of
social mobility is no doubt increasing and some traditional
features of the caste system have inevitably weakened, But
what caste has lost on the ritual front, it has more than
gained on the political front. This has also led to some
adjustments in the power equation between the high and
low castes and thereby accentuated social tensions.
Whether these tensions rent the soctal fabric or the country
is able to reselve them by internal adjustments will depend
on how vnderstandingly the ruling high castes handle the
legitimate aspirations and demands of the historically sup-
pressed and backward classes.”

Chapter-VI deals with ‘Social Justice, Merit and Privilege', It at-

teropts to esiablish, that merit in a clitist society is not something inherent

H
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but is the consequence of environmental privifeges enjoyed by the members
of hgher castes, This is sought 1o be Ulustrated by giving an example of
two hays - Latlu and Mohan. Lally is a village boy betonging to a backward
class occupying a low sociat position in the village caste higraschy, He
comes from a poor illiterate family and studies st a village school, where
the tevel of instruction is woeful. On the other hand, Mohau comes from
a fairly well-off middlc class and educated family, attends one of the good
public schools in the city, has assistance at home besides the means of
acquiring knowledge through television, radio, magazines and so on, Even
though both Lallu and Mohan possess the same level of intelligence, Laliu
can never compete with Mohan m any open competition because of the
several cnvironmental disadvantages sulfered by him.

15. Chapter-VII deals with ‘Social justice, Constitution and the [aw’,
it refers to the relevant provisions of the Constitution. to the decision in
M.R. Balaji & Ors. v. State of Mysore, [1963] Suppi. 1 8.C.R. 439 and various
subsequent decisions of this Court and discusses the principles flowing
from the said deeisions. It notes that the subsequent decistons of this Court
in C.4. Rajendran v, Union of India, [1968]) 1 S.C.R. 72}: State of Andhra
Pradesi & Ors. v. P. Sagar, {1968) 3 5.C.R. 5393 and State of Andhra Pradesh
& Ors. v. US.V. Balram, [1972] 3 S.C.R. 247 ete. show a marked shift from
the original position taken in Balaji on several mportant points. In par-
ticular, it refers Lo the observations in Rajendrun to the cffect that "caste
is also a class of citizens and if the class as a whole is socially and
cducationally backward, reservation can be made in favonr of such a caste
on the ground that it was socially and educationally backward class of
cilizens within the meaning of Article 15(4)". It refers to the stitement in
A. Peerigkaruppan etc. v, Stae of Tamil Nadu, [1971) 2 S.C.R, 430, to the
effect that "a caste has always been recognised as a class." It also commends
the dissenting view of Subba Rao, L. in 7. Devadasan v. Union of India,
[1964] 4 S.C.R. 680, (wrongly referred to as Rangacharr) - Genral Manager,
Southem Railway v. Rangahari, [1962] 2 S.C.R. 586,

Chapter-VHI deals with ‘North-South Comparison of other Back-
ward Classcs Welfare’. It is a case study of provisions in force in two
Sounthern States namely Tamil Nadu and Karnataka and the rwo Northen
States, Bihar and Uttar Pradesh. The condusions drawn from the discus-
sion are stated in para 8.45 in the following words:

“"In view of the foregoing account, the reasons for much
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strouger reaction in the North than South 1o reservations,
ete. for other Backward Classes may be summarised as
below :—

{1} Tamil Nadu and Karnataka had a long history of Back-
ward Classes movements and varions measures for their
welfare were taken in a phased manner. In Uttar Pradesh
and Bihar such measures did not mark the culmination of
4 mass movement.

(2) In the South "the forward communities have been
divided either by the classification schemes or politically
of both......... In Bihar and U.P, the G.Os. have not divided
the forward castes."

(3) In the South, clashes between Scheduled Castes and
Backward peasant castes have been rather mild, In the
North these cleavages have been much sharper, often
resuiting in acts of violence. This has furhier weakened the
backward classes solidarity in the North.

(4) In the non-Sanskritic South, the basic Varna cleavage
was between Brahmins and non-Brahmins and Brahmins
constituted only about 3 per cent of the population, In the

Sanskritic North, there was no sharp cleavage between the-

forward castes and together they constituted neariy 20 per
cent of the population. In view of this the higher castes in
U.P. and Bihar were in a stronger position to mobilise
opposition to backward class movement.

{5) Owiag to the longer history and beiter organisation of
Other Backward castes in the South, they were able to
acquire considerable political clout. Despite the lead given
by the Yadavas and other peasant castes, a unified and
strong OBC movement has not emerged in the North so
far, :

(6) The traditions of semifeadalism in Uttar Pradesh and
Bihar have enabled the forward castes to keep tight control
over smaller backward castes and prevent them from join-

357
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ing the mainstream of backward classes movement. This is
not so in the south.

(7) "The economies of Tamil Nadu and Karnataka have
been expanding relatively faster. The private tertiary sector
appears 10 be growing. it can shelier many forward caste
youths. Also, they are prepared to migrate outside the
State. The private ertiary sectors in Bikar and U.P. are
stagnant. The forward caste youths in these two States have
to depend heavily on (Government jobs. Driver 10 despera-
tton, they have reacted violently.”

17. Chapter-IX sets out the evidence tendered by Central and State
Governments while Chapter-X deals with the evidence tendered by the
Public. Chapter-X1 is quite important inssmuch as it deals with the "Socio-
Educational Field Survey and Criteria of Backwardness'. In this Chapter,
the Commission says that it decided to tap a of number of sources for the
collection of data, keeping in mind the criticism againsi the Kaka Kalelkar
Commission as also the several Judgments of this Couort. It says that
Socio-Educational Field Survey was the most comprehensive inquiry made
by the Commission in this behalf. Right from the beginning, this Survey was
designed with the help of top social scientists and specialists in the country.
Experts from a number of discipiines were associated with different phases
of its progress, It refers to the work of Research Planaing Team of
Sociologists and the work done by a panel of experts led by Prof, NN,
Srinivas. [t refers to the fact that both of thein concurred that "in the 1ndian
context such colleetivities can be castes or other hereditary groups tradi-
tionally associated with spocific gecupations which are considered to be
low and impure and with which educational backwardness and low income
are [ound o be associated” The Commission says further that with a view
to providing continuous guidance at the operational level, s TFechnical
Advisory Committee was set up under Dr. K.C. Seal. Director General,
Central Statistical Organisation with the Chief Executive, National Sample
Survey Organisation and representatives of Directors of State Burcan of
Economics and Statistics as Members. The Commission sets out the
Methodology evolved by the Experts’ panel and states that survey opera-
tions were entrosted to the State Statistical Organisations of the concerned
States/Union Territories. It refers to the training imparted to the survey
staff and to the fact that the entire data so collected was fed into a
computer for electronic processing of such data. Out of the 406 districts in
the country, the survey coverced 405 districts. In every district, two villages



and cne urban block was selected and in each of these villages and urban

tocks, every single household was surveyed, The entire data collected was
tabulated with the aid and National Informatic Centre of Electronics
Commussion of India. The Techaical Committee constituted a Sub-Com-
mittec of Experis to help the Commission prepare "Indicators of Back-
wardness” for analysing the data contained in the computerised tables. In
para 11.23 (page 52) the Commission sets out the eleven Indicators/Criteria
evolved by it for determining social and educational backwardness, Paras
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11.23, 11.24 and 11.25 are refevant and ntay be sel out in fulk-

11.23. As a result of the above exercise, the Commission
evolved eleven “Indicators’ or ‘criteria” for delermining
social and educational backwardness. These 11 Indicators’
were grouped under three broad heads, i.e., Social, Educa-
tional and Economic, They are :-

A, Social ;

(i)

i)

(i)

(iv)

Casles/Classes considered as socially backward by
others. - )

Castes/Classes which mainly depend on manual
labour for their livelihood.

Castes/Classes where at least 25% females and
100% males above the state average get marned at
an age below 17 years ia rural areas and at least
10% females and 5% males do so in urban areas.

CastcéfClasses"wh'cre parlicipatibn of femalesin
work is at least 25% above the State average.

B. Educational :

()

F ()

Castes/Classes where the number of children in the

age group of 5-15 years who never attended school

is at least 25% above the State average.

Castes/Classes where the rate of student drop-out
in the age group of 5-15 vears is at least 23% above
the State average.
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(vii) Castes/Classes amongst whom the proportion of
matriculates is at lcast 25% below the Statc average.

C. Econuvmic ;

(viii) Castes/Classes where the average value of family
assets 15 al least 23% below the State average.

{ix) Castes/Classes where the number of families living
in Kuccha houses 15 at least 25% above the State
average.

(x)  Castes/Classes where the source of drinking water
is beyond half a kilomeier for more than 50% of
the households,

(xi) Castes/Classes wherc the number of households
having taken consmmption loan is at least 25%
above the Stale average.

11.24. As the above three groups are not of equal impor-
tance for our purpose, separaie weightage was given to
‘Indicatory’ in each group. All the Social ‘Indicators’ were
given a weightage of 3 points cach. Educational ‘Indicators’
a weightage of 2 points cach and Economic ‘Indicators’ a
weightage of one point each. Economic, in addition to
Social and Educational Indicators, were considered impor-
tant as they dicectly flowed from social and educational
backwardness, This also helped to highlight the fact that
socially and cducationally backward classes are economi-
cally backward also. :

11.25. It will be seen that from the values given to each
Indicators, the (otal score adds upte 22, All these 11
Indicators were applied to all the castes covered by the
survey for a particular State. As a result of this application,
all castes which had a score of 50 percent (1.¢., 11 points)
or above were listed as socially and educationally backward
und the rest were treated a5 ‘advanced’. (It 1s a sheer
coincidence that the number of indicators and mimimum
point score for backwardness, both happen to be eleven).
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Further, in case the number of households covered by the
survey for any pariicular caste were below 20, it was left
out of consideration, as the sample was considered too
small {or any dependable infcrence.

It will alse be useful to set out the vbservations of the Commission
in para 1127

"11.27. In the end it may be emphasised that this survey has
no prelentions to being a picce of academic research. 1t
has been conducted by the administrative machinery of the
Government and used as a rough and ready tool for evolv-
ing a set of simple criteria for identifying social and educa-
tional backwardness. Throughout this survey our approach
has been conditioned by practical considerations, realities
of field conditions, constraints of resources and trained
manpower and paucity of time_ All these factors obviously
militate against the requirements of a technically sophisti-
cated and academically satisfying operation.”

17. Chapter-X11 deals with ‘Identification of OBCs’. In the first
nstance, the Commission dcals with OBCs among Hindu Communities. It
says that it applied several tests for determining the SEBCs like stigmas of
low-occupation, criminality, nomadism, beggary and untouchability besides
inadequate representation in public services, The multiple approach
adopted by the Comenission is set out in para 12.7 which reads:-

12,7, Thus, the Commission has adopted a muliple ap-
proach for the preparation of comprehensive lists of Other
Backward Classes for ail the States-and Union Territories.
The main sources examined for the preparation of these
lists are:-

()  Socic-educational field survey;

(i)  Census Report of 1961 (particularly for the iden-
tification of primitive tribes, aboriginal tribes, hill
tribes, forest tribes and indigenous tribes);

. @i}) Personal knowledge gained through extensive tour-
ing of the country and receipt of voluminous public

E
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evidences as described in Chapter X of this Report;
and

(iv) Lists of OBCs notified by various State Governments."

The Commission next deals with OBCs among Non-Hindu Com-
munities. In paragraphs 12.11 to 12,16 the Commission refers to the fact that
even among Christian, Muslim and Sikh religions, which do not recognise
caste, the caste system is prevailing though without religious sanction. Alter
giving a good deal of thought to several difficulties in the way of identifying
OBCs among Non-Hindus, the Commission says, it has evolved a rough and
ready criteria viz., (1) all untouchables coverted to any Non-Hindu religion
and (2) such occupational communities which are known by the name of their
traditional hereditary occupation and whose Hindu counter-parts bave been
included in the list of Hindu OBCs - ought to be treated as SEBCs. The
Commission then sought to work out the estimated population of the OBCs
in the country and arrived at the figure of 52 per cent. Paras 1219, 12.22 may
be set out in full in view of their relevancy:

"12.19 Systematic caste-wise enumeration of pupulation
was introduced by the Registzar General of India in 1881
and discontinued in 1931, In view of this, figures of caste-
wise population beyond 1931 are not available. But assum-
ing that the infer se rate of growth of population of various
castes communitics and religious groups over the last half
a century has remained more or less the same, it is possible
to work out the percentage that all these groups constitute
of the total population of the country.

12.22. From the foregoing it will be seen that excluding
Scheduled Castes and Scheduled Tribes, Other Backward
Classes constitute nearly 52% of the Indian popuiation.

Percentage Distribution of Indian Population by
Caste and Religious Groups.

5.No, Group Name percentage
of Total

population
1. Scheduled Castes and Scheduled Tribes

LI
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A-l Scheduled Castes 15.05
A-2 Scheduled Tribes 7.51
Total of ‘A’ 2.56

I, Non-Hindu Communities, Religious Groups, etc,

B-1 Muslims (other than 5Ts) 11.19
B-2 Christians (other than §Ts) 2.16
B-3 Sikhs (other than SCs & STs) 167
B-4 Budhists (other than STs) 0.67
B-5 Jains 047

Total of B 16.16

I11. Forward Hindu Castes & Communities

C-1 Brahmins (including Bhumidars) 552
C-2 Rajputs 3.90
C-3 Marathas _ 2.21
C-4 Jats ' 1.00
-5 Vaishyas-Bania, etc. 1.38
C-6 Kayasthas : 1.07
C-7 Other forward Hindu castes groups 2.00

Total of ‘C’ 1758

TQ'T:AL OF ‘A’, ‘B’ & *C .30
IV. Backward Hindu Castes & Communities

D. Remaining Hindu castes/groups which come in the
category of "Other Backward Classes" 43,70@

V. Backward Non-Hindu Communitites

"E. 52% of religious groups under Sec[mn B may akso be
treatcd as OBCs ' | 8.40

F. The appronmate denved populatmn. of Other Back-
ward Classes including non-Hindu Communities, 52%

{Aggrepate of D & E, rounded)

563

(0.02)*
(0.ad)*
(0.22)*
(0.03)"
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@This is a derived figure.

*Figures in brackets give the population of $.C. & S.T.
among these nen-Hindu Comriunities.”

18. Chapter-XIT1 contains various recommendations including reser-
vations in services. In view of the decisions of the Supreme Court limiting
the total rescrvation to 50 per ceat, the Commission recommended 27 per
cent reservation in [avour of OBCs (in addition to 22.5 per cent already
existing in favour of SCs and $Ts). It recommended several measures for
improving the condition of these backward classes. Chapter-XIV contains
a summary of the report,

19. Volumes 2 to 9 of the Report contain and set out the marerial
and the data on the basis of which the Commission made its recommen-
dations, Vol. ) contains the State-wise lists of Backward Classes, as
identified by the Commission, (It may be remembered that both the
Scheduled Castes order and Scheduled Tribes order notified by the Presi-
dent contain State-wise lists of Scheduled Castes and Scheduled Tribes).
Velume I inter gfia contains the questionnaire issued to the State Govern-
ments/Union Territories, the guestionnaire issued to the Central Govern-
ment Ministries/Departments, the questionnaire issued to the general
public, the list of M.Ps, and other experts who appeared and gave cvidence
before the Commission, the criteria furnished to Central Government
offices for identifiing OBC employees for both Hindu and non-Hindu
Commanities, report of the Reasearch Planning Team of the Sociologists
and the proformas employed in conducting the Socio-Edication Survey.

20. The Report of the Mandal Commission was laid before each
House of Parliament and discussed on two occasions - once in 1982 and
apain in the year 1983. The proceedings of the Lok Sabha placed before
us contain the statement of Stri R. Venkataraman, the then Minister for
Defence and Home Affairs. He expressed the view that "the debate has cut
across party lines and a number of people on this side have supported the
recommendations of the Mandal Commission. A large number of people
on the other side have also supported it. If one goes through the entire
debate one will be impressed with a fairly unanimous desire on the part of
all sections of the House to find a satisfactory solution to this social evil of
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backwardness of Scheduled Castes/Scheduled Tribes ete. which is a fester-
ing sore in our body politic." The Hon'ble Minister then proceeded o
state,” the Members generally-said that the recommendations should be
accepled. Some Members said that it should be accepted in tofe. Some
Members have said that it should be accepted with certain reservations.
Some Members said, there should be other criteria than only social and
educational backwardness, But all these are idcas which Government wall
take into account. The problem that confronts Government today is to
arrive at a satisfactory definition of backward classes and bring about an
acceptance of the same by all the state concerned.” The Hon'ble Minister
referred to certain difficulties the Government was facing in implementing
the recommendations of the Commission on account of the large number
of castes identificd and on account of the variance in the State lists and
the Mandal Commizsion lists and stated that consultation with various
departments and State Governments was in progress in this behalf, He
stated that a meeting of the Chief Ministers would be convened shortly to
take decisions in the matter.

The Report was again discussed in the year 1983. The then Hon’hle
Minister for Home Sri P.C. Sethi, while replying to the debate stated:
"While referring to the Commission whose report has been discussed today,
I would like to remind the House that although this Commission had been
appointed by our predecessor Government, we now desire (o continue with
this Commission and implement its recommendations.”

The Office Memorandum dated 13th August. 1990:

21. No action was, however, taken on the basis of the Mandal
Commission Report until the issuance of the Office Memorandum on 25th
Sepiember, 1991, On that day, the then Prime Minister Sri V.P. Singh made
a statement in the Parliament in which he staled inter affa as follows:

"After all, if yon take the strength of the whole of the
(Government employees as a proportion of the population,
it will be 1% or 1-1/2. | do not know exactly, it may be less
than 19%. We are under no illusion that this 1% of the
population, or & fraction of it will resolve the economic
problents of the whole section of $2%. No. We consciously
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want to give them a position in the decision-making of the
country, a share in the power structure. We talk about
merit. What is the merit of the system itself? That the
section which has 52% of the population gets 12.55% in
Government employment. What is the merit of the system?
That in Class I employees of the Government it gets only
4.69%, for 52% of the population in decision-making at the
top echelons it is not even one-tenth of the population of
the country; in the power structure it hardly 4.69. I want to
challenge first the merit of the system itself before we come
and question on the merit, whether on merit to reject this
individual or that. And we want to change the structure
basically, consiciously, with open eyes. And I know when
changing the structures comes, there will be resistange.......

What I want to convey ig that treating unequals as equals
is the greatest injustice.

And, correction of this injustice is very important and that
is what | want to convey. Here, the National Front
Government’s Commitmcat for not only change of Gavern-
ment, but also change of the social order, is somcthing of
great significance to all of us; it is a matter of great sig-
rificance. Merely making programmes of economic benefit
to various sections of the society will not do.......

There is a very big force in the argument to involve the
poorest in the power structure. For a lot of time we have
acted on behalf of the poor. We represent. the poor.....

Let us forget that the poor are begging for some crumbs.
They have suffered it for thousands of vears. Now they are
fighting for their honour as a human being........,

A point was made by Mahajan ji that if there are different
lists in different States bow wiil the Union List harmonise?
It is so today in the case of the Scheduled Castes and the
Scheduled Teibes. That has not cavsed a problem. On the
same pattern, this will be there and there will be no prob-
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QOFFICE MEMORANDUM

Subject : Recommendations of the Second backward Clas-

- ses Commission {Mandal Report) - Rescrvation for
Socially and Educationally Backward Classes in ser-
vices under the Government of India.

In a multiple undulating society like ours, early achieve-
ment of the objective of social justice as enshrined in the
Constitution is a must. The Second Backward Classes
Commission called the Mandal Commission was estab-
lished by the then Government with this purpose in view,
which submitted its report to the Government of India on
31.12.1980.

2. Government have carefully considered the report and
the recommendations of the Commission in the present

context regarding the benefits to be extended to the socially '

and educationally backward classes as opined by the Com-
mission and are of the clear view that at the outset certain
weightage has to be provided to such classes in the services
of the Union and their Public Undertakings. Accordingly
orders are issued as follows:-

(i} 27% of the vacancies in civil posts and services under
the Government of India shall be reserved for SEBC.

(i) The aforesaid reservation shall apply to vacancies to

be filled by direct recruitment. Detailed instructions

~ relating to the procedures to be followed for enforcing
reservation will be issued separately.

(iii) Candidates belonging to SEBC recruited on the basis
of merit in an open competition on the same standards
prescribed for the general candidates shall not be

567

22 The Office Memorandum dated 13t! August, 1990 reads as fol-
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A adjusted against the rescrvation quota of 27%.

(iv) Tlae S8EBC would comprise in the first phase the
casies and communities which are common to both the
list in the report of the Mandal Commission and the
State Governments’ lists, a list of such castes/com-

B munitics is being issued scparately,

(v) The aforesaid reservation shall take effect from
7.8.1990. However, this will not apply to vacancies
where the recruitment process has already been in-
itiated prior to the issue of these orders.

C
3. Similar instructions in respect of public sector undertak-
ings and financial institutions including public sector banks
will be issued by the Department of Public Enterprises and
Ministry of Finance respectively.

D

sd/-
(Smt. Krishna Singh)
Joint Secretary to the Tovt. of India”

23. Scon after the issvance of the said Mcmorandum there was
E wide-spread protest in certain Northern States against it, There occurred
serious disturbanace to Jaw and order mvolving damage to private and
public property. Some voung people lost their lives by sclf-immolation,
Writ Pctitions were filed in this Comt questioning the said Memoradum
along with applications for staying the operation of the Momorandum, Tt

F o wes stayed by this court.

The Office Memorandum dated 25h September, 1991

24. After the change of the Government at the centre following the

gencral clection held in the first half of 1991, another Office Memorandum

G Wwas issucd on 25th September, 1951 modifying the carlicr Memorandum
dated 13th Aungust, 1990. The later Momorandum reads as follows:

COFFICE MEMORANDUM

Subject ; Recommendations of the Second Backward Clas-
H ses Commission (Mandal Report) - Reservation for socially
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and Educationally Backward Classes in service under the
Government of India.

The undersigned is directed to invite the attention to O.M.
of even number dated the 13th August, 1990, on the above
mentioned subject and to say that in order to enable the
poorer sections of the SEBCs to receive the benefits of
reservation on a preferential basis and to provide reserva-
tion for other economically backward sections of the
people not covered by any of the existing schemes of
reservation, Government have decided to amend the said
Memorandum with immediate effect as follows:-

(i) Within the 27% of the vacancies in civil posts and
services under the Government of India reserved for
SEBCs, preference shall be given to candidates
belonging to the poorer sections of the SEBCs. In case
sufficient number of such candidates are not available,
unfilled vancancigs shall be filled by the other SEBC
candidates.

{ii) 10% of the vancies in civil posts and services under
the Government of India shall be reserved for other
cconomically backward sections of the people who are
not covercd by any of the existing schemes of reserva-
tion, '

(i1} The criteria for determining the poorer sections of
the SEBCs or the other economicallv backward sec-
tions of the people who are not coverad by any of the
existing schemes of reservations are being issued
scparately,

The O.M. of even number dated the 13th August, 1990,
shall be deemed to have been ainended to the extent
specified ahove,

sd/-

(A K. Harit)
DY. SECRETARY TO THE GOVERNMENT OF TNDIA" H
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25. Tiit now, the Ceniral Government has not evolved the econaiitic-
criteria as contemplated by the later Memorandum, though the hearing of
these writ petitions was adjourned os more than one occasion for the
purpose. Some of the writ petitions have meanwhile been amended chal-
lenging the later Memorandum as well. Let us notice at this stage what do
the two memoradums say, read together, The first provision made is: 27%
of vacancies to be filled up by direct recruitment in civil posts and services
under the Government of India arc reserved for backward classes. Among
the members of the backward classes preference has to be givea to can-
didates belonging to the poorer sections. Only in case, sufficient number
of such candidates arc not available, will the unfilled vacancies be filled by
other backward class candidates. The second provision made is: backward
class candidates recrnited on the basis of merit in open competition along
with general candidates shall not be adjusted agaiust the quota of 27%
reserved for them. Thirdly, it is provided that backward classes shall mean
thase castes and communities which are common to the list in the report
of the Mandal Commission and the respective State Government’s list. It
may be remembered that Mandal Commission has prepared the list of
backward classes State-wise, Lastly, it is provided that 10% of the vacancies
shall be reserved for other economically backward sections of the people
who are not covered by any of the existing schemes of reservations. As
stated above, the eriteria for determining the poorer seclions amoag the
backward classes or for determining other economically backward sections
among the non-reserved category has so far not been evolved. Though the
first Memoracdum stated that the orders made therein shall take effect
from 7.8.1990, they were not in fact acted upon on account of the orders
made by this Court.

Issues for consideration:

26. These writ petitions were heard in the first instance by a Con-
stitution Bench presided over by the then Chief Justice Sri Ranganath
Misra. After hearing them for some them. the Constitution Bench referred
them (o a Spectal Bench of Nine Judges, "to fnally settle the legal position
relating to reservations.” The reason for the reference being, “that the
several Judgments of this Court have not spoken in the same voice on this
issue and a final look by a larger Bench in our opinion should settle the
law in an authoritative way",
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We have, accordingly, heard all the parties and intervenors who
wished to be heard m the matter. Written submissions have been filed by
almost all the parties and intervenors. Together, they run into several
humdreds of pages.

At the inception of arguments, counsel for both sides put their heads
together and framed eight questions arising for our discussion. They read
as follows:

(1) Whether Article 16(4) is an exception to Article 16(1) and would
be exhaustive of the right fo reservation to posts in services under the
State?

(II) What would be the content of the phrase Backward Class in
Article 16(4) of the Constitution and whether castz by itself could con-
stitute a class and whether economic criterion by itself could identify a class
for Article 16(4) and whether backward Classes in Article 16(4) would
include the Article 46 as well?

(111} ¥f economic criterion by itself could not constitute a Backward
Classe under Article 16{4) whether rescrvation of posts in services under
the State based exclusively on economic criteria would be covered by
Article 16(1) of the Constitution?

(IV) Can the extent of reservation to posts in the services under the
State under Article 16{4) or, if permitted wnder Articles 16(1) and 16(4)
together, exceed 50% of the posts in a cadre or Service under the State or
exceed 50% of the appointment in a cadre or Service in any particular year
and can such extent of reservation be determined without determining the
inadequacy of representation of each class in the different categories and
grades of Services under the State?

(V} Does Article 16(4) permit the classification of ‘Backward
Classes’ into Backward Classes and Most Backward Classes or permit
Classification among them bhased on economic or other considerations?

(V1) Would making "any provision" under Article 16(4) for reserva-
tion "by the State” necessatily have to be by law made by the Legislatures
of the State or by law made by Parliament? Or could such provisions be

H
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made by an executive order?

(VII) Will the extent of judicial review be limited or restricted in
regard 1o the ideatification of Backward Classes and the percentage of
reservations made for such classes, to a demonstrably perverse identifica-
tion or a demonstrably unreasonable percentage?

(VIIT) Would reservation of appointments or posts "in favour of any
Backward Class” be restricted to the initial appoiniment fo the post or
would it extend to promotions as well?

For the sake of convenient discussion and in the interest of clarity,
we found it necessary to elaborate them. Accordingly, we have re-framed
the questions. We shall proceed to answer them in the same order. The
reframed questins are:

1(a) Whether the ‘provision’ contemplated by Article 16(4} must
aecessarily be made by the legislative wing of the State?

(h) If the answer to clause (a) is in the negative, whether an exccutive
order making such a provision is enforceable without incorporating it into
a rule made under the proviso to Article 309?

2(a) Whether clause (4) of Article 16 is an exception to clause (1}
of Article 167

(b} Whether clause (4) of Article 16 is exhaustive of the special
provisinns that can he made in favour of ‘backward class of citizens'?
Whether it is exhaustive of the special provisions thal can be made in
favour of all sections, classes or groups?

{(c) Whether reservations can be made under clause (1) of Article 16
or whether it permits only extending of preferences/concessions?

3{a) What does the expression ‘hackward class of citizens’ in Article
16{4) mrans?

{b) Whother backward classes can be identified on the basis and with
reference to caste alone?

(c) Whether a class, to be designated as a backward class, should be

s
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situated similarly to the S.Cs./5.Ts.?

(d) Whether the ‘means’ test can be applied in the course of iden-
uification of backward classes? And if the answer is yes, whether providing
such a test is obligatory?

. 4(a). Whether the backward classes can be ilentfied only and ex-
clusively with reference to cconomic criteria?

(b} Whether a criteria like occupation-cum-income without reference
to caste altogetker, can be evolved for identifying the backward classes?

5. Whether the backward classes can be further categorised inty
backward and mare backward categories?

6. To what extent can the reservation be made?

(a) Whether the 50% rule enunciated in Bafgji a binding rule or only
a rule of caution or rule of prudence?

(b) Whether the 50% ruic, if any, is confined to reservations made
- under clause (4) of Article 16 or whether it takes m all typus of reservations
that can be provided under Article 16?

(c) Further while applying 50% rule, if any, whether an vear should
be taken as a unit or whether the total sixength of the cadre should be
looked to?

(d) Whether Devadasan was correctly decided?

7. Whether Article 16 permits reservations being provided in the
matter of promotions?

8. Whether reservations are anti-meritian? To what extent are Ar-
ticles 335,38(2) and 46 of the Constitution relevant in the matter of con-
struing Article 16?

9. Whether the extent of judicial review is restricted with regard to
the identification of Backward Classes and the percentage of reservations
made for such classes to a demonstrably perverse identification or a
demonstrably unreasonable percentage?

g

D
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10. Whether the distinction made in the Memorandum beween
‘pourer sections’ of the backward classes and others permissible under
Article 167

11. Whether the reservation of 10% of the posts in favour of ‘other
economically backward sections of the people who are not covered by any
of the existing schemes of the reservations’ made by the Office Memoran-
dum dated 25.9.1991 permissible under Article 167

*

20A. Before we proceed to deal with the question, we may be
permitted to make a few observations: The questions arising herein are not
only of great moment and consequence, they are also extremely delicate
and sensilive. They represent complex problems of Indian Society, wrapped
and prescnted to us as constitutional and legal questions. On some of these
questions, the decisions of this Court have not been uniform. They speak
with more than one voice. Several opposing points of view have been
pressed upoen us with cqual force and passion and quite often with great
emotion. We recognize that these view-points are held genuinely by the
respective exponents. Each of them feels his own point of view is the only
right one. We cannot, however, agree with all of them. We have to {ind -
and we have tried cur best 1o find - answers which.according to us arc the
right ones consvitutionally and legally. Though, we are sittng in a larger
Bench, we have kept in mind the relevance and significance of the principle
of Stare decisis, We are conscious of the fact that in law certeinty, consis-
tency and continuity are highly desirable features. Where a decision has
stood the test of time and has never been doubted, we have respected it -
ualess, of course, there arz compelling and strong reasons to depart from
it. Where, however, such uniformity is not found, we have tried to answer
the question on principle keeping in mind the scheme and goal of our
Constitution and the material placed before us.

There are occasions when the obvious needs to be stated and, we
think, this is onc such occasion. We arc dealing with complex social,
constitutional and legal questions upon which therc has been a sharp
division of opinion in the Society, which could have been settled more
satisfactorily through political processes. But that was not to be. The issues
have been relegated to the judiciary - Which shows both the disinclination
of the executive to grapple with these sensitive issues as also the confidence
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reposed in this organ of the State, We are reminded of what Sir Anthony A

Mason, Chief Justice of Australia once said:

"Society exhibits more sigas of conflict and disagrecment
today than it did before......... Governments have always had
the option of leaving questions to be determined by the
courls according to law....... _

There are other reasons, of course ---- that cause govern-
ments to leave decisions to be made by Couris. They are
of expedient political character. The community may be so0
divided on a particular issue that 2 government feels that
the safe course for it to pursue is 10 leave the issue 1o be
resclved by the Courts, thereby diminishing the risk 1t will
alienate significant sections of the Community.”

But then answering a question as to the legitimacy of the Court to decide
such crucial issues, the learned Chief Justice says:

"......my own feeling is that the people accept the Courts
as the appropriate means of resolving disputes when gover-
semtns decide not to attempt 1o solve the disputes by the
political process.”

{Judging the World: Law and Politics in the Worlds
Leading Courts - page 343)

We hope and trust that our people too are maiure enough to ap-
preaciate our endeavour in the same spirit. They may well remember that
"the faw is not an abstract concept removed from the society it serves, and
that Judges, as safe-guarders of the Constitution, must constantly strive to
narrow the gap between the ideal of equal justice and the reality of social
inequality.” - ‘

PART - H

Before we proceed to answer the questions aforementioned, it wouid
be helpful to notice (a) the debates in the Constituent Assembly on Article
16 (draft Article 10); (b) the decisions of this Court on Articles 16 and 15;
and {c) a few decisions of the U.S.Supreme Court considering the validity
of race-conscious programmes,
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The Framing of Article 16: Debuates in the Constituent Assembly

23, Draft Article 10 coiresponds to Article 16. The debate in the
Consiituent Assembly on draft Article 10 and particularly clause (3),
thereol [eorresponding (o clause (4) of Article 16] helps us 10 appreciate
ihe background and understand the objective underlying Article 16, and 1n
particular, clausc (4) theccof. The orginal intent comes out clear and loud
{rom these debates,

Omitting draft clause (4) {which corresponds to clause (5} of Article
16} the three clavses in drafl Article 10, s introduced in the Constituent
Assembly, read as foilows:

"10(1). There shall be equality of opportunity for afl citizens
in matters of employment under the State.

(2} No citizen shall, on grounds only of religion, race, caste,
sex, descent, place of birth or any of them by ineligible for
any office under the State.

(3) Nothing m this article shall prevent the State from
making any provision for the rescrvation of appointments
or posts in favour of any class of citizens who in the opinion
of the Stale are not adequately represented in the services
under the Siate.”

It was the Drafting Commitiee under the Chairmanship of Dr. B.R.
Ambedkar that inserted the word "backward” in between the words 'in
favour of any” and "class of citizens". The discussion on draft Asticle 10
took place on Noverber 30, 1948, Serveral membets including S/Sri
Damodar Swarup Seth, Pt. Hirdya Nath Kunzrs and R.M. Nalavade com-
plained that the expressions ‘hackward’ and ‘backward classcs’ are quite
vague and are likely to lead to complications in future. They suggested that
appointments to public services skould be made purely on the basis of
merit, Some others suggested that such reservations should be available
only for a period of first ten years of the Coustitution. To this criticism the
Vice-President of the Assembly (Dr. H.CMookherjee) replied in the
following words:

T e o e et 8
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"Before we start the gencrzl discussion, [ would like to A
place a partaicular matter before the Honourable Mem-

bers. The clausz which has so long been nnder discussion

affects particularly certain sections of our population -

sections which have in the past been treated very cruelly -

and although we are today ptepared to make reparation B
for the evil deeds of our ancestors, still the old story

continues, at least here and there, and capital is made cuf

of it outside India.......I would therefore very much ap- -

preciate the permisston of the House so that I might give

full discussion on this particular matter to our brethren of

the backward classes. Do 1 have that permisston?" C

26. In the enswing discusston Sri Chandrika Ram (Bihar-General)
supported draft clanse {3) with great passion. He pleaded for reservations
in favour of Backward Classes both in services as well as'in the legislature,
just as in the case of Harijans. _ S D

Sri Chandrika Ram was supported by another Member S P.Kakkan
(Madras-General) and Sri T.Channiah (Mysore), Sri Chanmiah, in par-
ticular, commented upon the Members coming from Northern India being
puzzled about’ the meaning of the expression ‘hackward class’ and
proceeded to clarify the same in the following words:-

"Tle backward classes of people as understood in South

India, are those classes of people who are educationaily

backward, it is those classes that require adequate repre-

sentation in the services. There are other classes of people F
who are socially backward; they also require adequate
representation in the service."

27. After the discussion proceeded for some more time, Sri
KM.Munshi, who was a Member of the Drafting Commitice rose to

explain the content of the word ‘backward’. He said:- G

"What we wanl to securc by this clausc arc two things. In
the fundamental right in the first clause we want to achieve
the highest clficicncy in the services of the Stale-highesi
efficiency which would enable the services to function H
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effectively and promptly. At the same time, in view of the
conditions in our country prevailing in several provinces,
we want to sec that backward classes, classes who are really
backward, should be given scope in the State services; for
itis realised that State services give a status and an oppor-
tunity to serve the country, and this opportunity should be
extended to every community, even among the backward
people. That being so, we have to find out some generic
term and the word "backward class" was the best possible
term.”

Sri Munshi proceeded to state:

"l may point out that in the province of Bombay for several
years now, there has been a definition of backward classes,
which includes not only Scheduled Castes and Scheduled
Tribes but also other backward classes who are economi-
cally, educationally and socially backward. We need not,
therefore, define or restrict the scope of the word "back-
ward" to a particular community. Whoever is backward will
be covered by it and 1 think the apprehensions of the
Honourable Members are not justified.”

Ultimately Dr, B R. Ambedkar, the Chairman of the Drafting Com-
mittee, got up to clarify the matter, His speech, which put an end to all
discussion and led to adopting of draft Articie 10(3), is worth quoting in
extenso, since it throws light on several questions relevant herein:

"...there are three points of view which it is necessary for
us to reconcile if we are to produce a workable proposition
which will be accepted by all. Of the three points of view,
the first is that there shall be equality of opportunity for all
citizens. Tt is the desire of many Members of this House
that every individual who is qualified for a particular post
should be free to apply for that post, to sit for examinations
and to have his quaiifications tested so as to determine
whether he is fit for the post or not and that there ought
to be no limitations, there ought to be no hindrance in the
operation of this principle of ¢quality or opportunity.
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Another view mostly shared by a scction of the House is
tha, if this principle is 1o be operative-and it ought to be
operative in their judgment 1o its fullest extent-there onght
to be no reservations of any sort for any class or community
at all, that all citizens, if they are qualified, should be placed
on the same footing of equality so far as the public services
are concerned. That is the second point of view we have.
Then we have quite a massive opinion which insists that,
although theoretically it 1s good to have the principle that
there shall be equality of opportunity, therc must at the
same (ime be a provision made for the entry of certam
communities which have so far been cutside the ad-
ministration. As I said, the Drafting Committee had to
produce a formula which would reconcile these three
points of view, firstly, that there shall be equatity of oppor-
tunity, secondly that there shall be reservations in favour
of certain communities which have not so far had a “proper
look-in’ $o to say into the administration. If Konourable
Members will bear these facts in mind-the-three principles
we had to reconcile,-they will see that no better formula
could be produced than the one that is embodies in sub-
clause (3} of Article 10 of the Constitution. It is a generic
principle, At the same time, as | said, we had to reconcile
this formula with the demand made by certain communities
that the administration which has now-for historical
reasons-been controlled by one community or a few com-
munites, that situation should disappear and that the others
also must have an opportunity of getting into the public
services, Supposing, for instance, we were to concede in
fall the demand of those communities who have not been
so far employed in the public service to the fullest extent,
what would really happen is, we shall be completely
destroying the first proposition upon which we are all
agreed, namely, that there shall be an equality of oppot-
tunity. E.et me give an illustration. Supposing, for instance,
reservations were made for a community or a collection of
communities, the total of which came to something like 70

579
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per cent of the total posts under the State and only 30 per
cent arc retatned as the unrescrved. Couid anybody say tha
the reservation of 30 per cent as open to gencral compeli-
tion wounld be satisfactory [rom the point of view of giving
effect to the first principle, namely, that there shall be
equality of opportumty? it casmol be in my judgment,
Therefore the scals to be reseeved, i the rescrvaiion is Lo
be consistent with sub-clause {1) of Article 10, musi be
confined 10 a minority of seats. it is then only that the first
principle could ed its place in the Constitution and effec-
tive in operation, I honourable Members understand this
posttion that we have to safeguard two things, namely, the
principle of cquality of opportunity and at the same titne
satisfy the demand of communities which have not had so
far representation in the State, then, | am sure they will
agree that unless you use some such qualifying phrase as
"backward" the exception made in favour of rescrvation will
ultimately ¢at up the rufe altogether. Nothing of the rule
will remain. That 1 think if [ may say so, is the justification
why the Drafiing Commitlee undertook on its own
shoulders the responsibility of introducing the word "back-
ward" which, | admit, did not originally find a place in the
{fundamental right in the way in which it was passed by this
Assembly.......

Somebody asked me: "What is a backward comuunity™?
Weli, 1 think any one who reads the language of the dralt
itsell will find that we have left it to be determined by cach
local Government. A backward community is a community
which is backward in the opinion of the Government.”

The above material makes it amply clear that the objective behind
clause (4) of Article 16 was the shating of State power. The State power
which was almost exclusively monopolised by the upper castes i, a few
communitics, was now songht to he made broad-based. The backward
communities who were ill then kept out of apparatus of power, werc
sought to be inducted thercinio and since thal was not practicable in the
nonnal course, a special provision was made o effectuate the said objec-
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tive. In short, the objective behind Article 16(4) is empowerment of the
deprived backward communitics - to give them a share in the administrative
apparatus and in the governance of the community.

Decisions of this Court on Articles 16 and 15:

29. Soon after the enforcement of the Constitution two cases reached
this Court from the State of Madras - ane under Article 15 and the other
under Article 16. Both the cases were decided on the same date and by
the samec Bench, The one arising under Article 15 is State of Madras v.
Champakam Dorairgjan, [1951] 8.C.R. 525, and the other arising under
Article 16 is Venkataraman v. State of Madras ALR. 1951 8.C, 229, By
virtuz of certain orders issued prior to coming into force of the Constitu-
tion,-popularly known as ‘Communal G.O. - seats in the Medical and
Enginecring Colleges in the State of Madras were apportioned in the
following manner: Non-Brahmin (Hindus)-6, Backward Hindus-2, Brah-
min-2, Harijan-2, Anglo Indians and Indian Christians-1, Muslims-1, Even
after the advent of the Constitution, the G.O. was being acted upon which
was challenged by Smi. Champakam as violative of the fundamental nights
gurantecd to her by Articles 15(1) and 29(2) of the Constitution of India.
A Full Bench of Madras High Court declared the said G.O. as void and
un-enforceable with the advent of the Constitution. The State of Madras
brought the matter in appeal to this Court, A Special Bench of Seven
Judges heard the matter and came to the unanimous conclusion that the
allocation of seats in the manner aforesaid is violative of Artictes 15(1) and
29(2) inasmuch as the refusal to admit the respondent (writ petitioner)
notwithstanding her higher marks, was based only on the ground of caste,
The State of Madras sought to sustain the G.Q. with reference to Article
46 of the Constitution. Indeed the argument was that Article 46 over-rides
Article 29(2). This argument was rejected. The Court pointed out that
while in the case of employment under the State, clause (4) of Article 16
provides for reservations in favour of backward class of citizens, no such
provision was made in Article 15,

30. In the matter of appointment o public services foo, a similar
communal G.O. was in force in the State of Madras since prior to the
Constitution, In December, 1949, the Madras Public Service Commission
invited apphications for 83 posts of District Munsifs, specifying at the same
time that the sclection of the candidates would be made from the various
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castes, religions and communities as specified in the communal G.C. The
&3 vacancies were distributed in the following manner: Harijans-19, Mus-
tims-5, Christians-6, Backward Hindus-10, Non-Brahmin (Hindus)-32 and
Brahmins-11. The petitioner Venkataraman (it was a petition under Article
32 of the Constitution) applied for and appeared at the interview and the
admitted position was that if the provisions of the communal G.O. were to
be disregarded, he would have been selected. Because of the G.O., he was
not selected (he belonged to Brahmin community). Whereupon he ap-
proached this Court. $.R Das, I. speaking for the Special Bench referred
to Article 16 and in particular to Clause {4) thereof and observed: "Reser-
vation of posts in favour of any backward class of citizens cannot, therefore,
be regarded as unconstitutional”. He proceeded to hold:

"The Communat G.O. itsell makes an express reservation
of seats for Harijans & Backward Hindus. The other
categories, namely, Muslims, Christians, Non-Brahmin
Hindus & Brabmins must be taken to have been treated as
other than Harijans & Backward Hindus. Our attention
was drawn to a schedule of Backward Classes set out in
Sch Il to Part 1 of the Madras Provincial & Subordinate
Setvice Rules. Tt was, therefore, argued that Backward
Hindus would mean Hindus of any of the communities
mentioned in that Schedule. It s, in the circumstances,
impossible to'say that classes of people other than Harijans
& Backward Hindus can be called Backward Classes. As
regards the posts teserved for Harijans & Backward Hin-
dus it may be said that the petitioner who does not belong
to those (wo classes is regarded as ineligible for those
reserved posts not on the ground of religion, race, caste
ete. but because of the necessity for making a provision for
reservation of such posts in favour of a backward class of
citizens, but the incligibility of the petitioner for any of the
posts reserved for communities other than Harijans and
Backward Hindus canaot but be regarded as founded on
the ground only of his being a Brahmin. For instance, the
petitioner may be far better qualified than a Muslim or a
Christian or a Non-Brahmin candidate & if all the posts
reserved for those communities were open to him he would
be eligible for appeintment, as is conceded by the learned
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Advocate General of Madras, but, nevertheless, he cannot
expect to get any of those posts reserved for those different
categories only because he happens to be a Brahmin. His
inaligibility for any of the posts reserved for the other
communitics, although he may have {ar better qualifica-
tions than those possessed by members falling within those
categorics, is brought about only because he is a Brahmin
& does not belong to any of those categories, This in-
eligibitlty created by the Communal G.0. does not appear
to us to be sanctioned by cl(4} of Art.16 and it is an
infringement of the fundamental right guaranteed to the
petnr. as an individual citizen under Art.16(1) & (2). The
Communal G.Q., in our opinion, is repugnant to the
provisions of Art.16 & is as such void and iflegal."”

31, Sri Ram Jethmalani, the learned counsel appearing for the
Respondent-State of Bihar placed strong relinace on the above passage.
He placed before us an extract of the Schedule of the backward cdasses
appended to the Madras Provincial and Subordinate Service Rules, 1942,
He pointed out that clause (3)(a) in Rule 2 defined the expression back-
ward classes to mean "the communities mentioned in Scheduls 111 to this
part’, and that Schedule 11 is exclusively based upon caste. The Schedule
describes the communities mentioned therein under the heading ‘Race,
TFribe or Caste’. It is pointed out that when the said Schedule was sub-
stituted in 1947, the basis of classification still remained the caste, though
the heading "Races, Tribes and Castes" was removed. Mr. Jethmalani
points out that the Special Bench took note of the fact that Schedule IIl
was nothing but a collection of certain ‘communities’, notified as backward
classes and yet upheld the reservation in their favour. According to him,
the decision in Venkataraman clearly supports the identification of back-
ward classes on the basis of caste. The Communal G.O. was struck down,
he submits, only in so far as it apportioned the remaining vacancies
between sections other than Harijans and hackward classes. It is rather
curious, says the counsel, that the decision in Vemkataraman has not
attracted the importance it deserves all these years; All the subsequent
decisions of this court refer to Champgkam. Hardly any decision refers to
Venkataraman notwithstanding the fact that Venkataraman was a decision
rendered with reference to Article 16.
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32. Soon after the said two decisions were rendered the Parliament
intervend and in exercise of its constituent power, amended Article 15 by
inserting clause (4), which reads:

"Nothing in this article or in clause (2) of Article 29 shall

* prevent the State from making any special provision for the
advancement of any socially and educationally backward
classes of citizens or for the Stheduled Castes and the
Scheduled Tribes,"

It is worthy of notice that the Parliament, which enacted the first
Amendment to the Constitution, was in fact the very same Constituent
Assembly which had framed the Constitution. The speech of Dr. Ambed-
kar on the occasion is again instructive. He said:-

"Then with regard to article 16, clause (4), my submission
is this that it is really impossible to make any reservation
which would not result in excluding somebedy who has a
caste. I think it has to be borne in mind and it is one of the
fundamental principles which I believe is stated in Mulla’s
edition on the very first page that there is no Hindu who
has not a casts. Every Hindu has 3 caste-he is either a
Brahmin or a Mahratta or a Kundby or a Kumbhar or a
carpenter, There is na Hindu-that is the fundamental
proposition-who has not a caste. Consequently, if you make
a reservation in favour of what are called backward classes
which are nothing else but a collection of certain castes,
those who are excluded are persons who belong to certain
castes. Therefore, in the circumstances of this country, it
is impossible to avoid reservation without excluding some
people who have got a caste.”

33, After the enactment of the First Amendment the first case that
came up before this Court is Baleji v. The State of Mysore. (In the year
1961, this Court decided the General Manager, Southem Raifway v.
Rasngachari, but that related to reservations in favour of the Scheduled
Castes and Scheduled Tribes in the matter of promotion in the Railways,
Rangachari will be referred to at an appropriate stage later.} In the State
of Karnataka, reservations wore in force since a few decades prior to the
advent of (he Constitution and were being continued even thereafter. On
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July 26, 1958 the State.of Mysore issucd an order under Article 15(4) of
the Constitution declaring all the communities excepting the Brahmin
community as socially and educationally backward and reserving a total of
75 per cent seats in Educational Institutions in favour of SEBCs and
SCs/STs. Such orders were being issued every year, with minor variation in
the percentage of reservations. On 13th of July, 1972, a similar order was
issued wherein 68 per cent of the seats in all Engineering and Medical
Colleges and Technical Institutions in the State were reserved in the favour
of the SEBCs, SCs and §Ts. SEBCs were again divided into two categories-
backward classes and more backward classes. The validity of this order was
questioned under Article 32 of the Constitution. While striking down the
said order this Court enunciated the following principles:-

(1) Clause (4) of Article 15 is a proviso or an exception (o
clause (1) of Article 15 and te clasue (2) of Article 29;

(2) For the purpose of Article 15(4), backwardness must
be both social and educational. Though caste in relation to
Hindus may be a relevant factor to consider in determining
the social backwardness of a class of citizens, it cannot be
made the sole and dominant test, Christians, Jains and
Muslims do not believe in caste system; the test of caste
cannot be applied to them. Inasmuch as identification of
all backward classes under the impugned order has been
made solely on the basis of caste, it is bad,

(3) The reservation made wnder Clause (4) of Article 15
should be reasonable. It should not he such as to defeat or
nullify the main Rule of equality contained in clause (1).
While it is mot possible ta predicate the exact permissible
percentage of reservations, it can be stated in a general and
broad way th=t they shovld be less than 50 per cent.

(4) A provision under Article 15(4) need not be in the form
of legistation; it can be made by an executive order,

(5) The further categorisation of backward classes into
backward and morg backward is not warranted by Article
15(4)."
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It must be remembered thal Baluji was a decision rendered under
and with reference to Article 15 though it contains certain observations
with respect to Article 16 as well.

34. Scon after the decision in Bafaji this Court was confronted with
a case arising under Article 16 - Devadasan v. Union of India. This was
also a petition under Article 32 of the Constitution. It related to the validity
of the ‘carry- forward’ rule obtaining in Central Secretariat Service, The
reservation in {avour of Scheduled Castes was twelve and half per cent
while the reservation in favour of Scheduled Tribes was five per cent. The
‘carry-forward’ rule considered in the said decision was in the following
terms: "If a sofficient number of candidates considered suitable by the
recruiting authorities, are not available from the communities for whom
reservations are made in a particular year, the unfilled vacancies should be
treated as unreserved and filled by the best available candidates. The
number of reserved vacancies, thus, treated as unreserved will be added as
an additional quota to the number that would be reserved in the following
year in the normal course; and to the extent to which approved candidates
are not available in that year against this additional quotas, 2 corresponding
addition shonld be made to the pumber of reserved vacancies in the second
following year." Because sufficient number of SC/ST candidates were not
available during the earlier years the unfilled vacancies meant for them
were carried forward as cantemplated by the said rule and filled np in the
third year - that is in the year 1961. Out of 45 appointments made, 29 went
to Scheduled Castes and Scheduled Tribes. In other words, the extent of
reservation in the third year came to 65 per cent. The rule was declared
unconstitutional by the Constitution Bench, with Subba Rao, I. dissenting.
The majority held that the carry forward rule which resulted in more than
50 per ceatl of the vacancies being reserved in a particular year, is bad. The
principle enunciated in Balgji regarding 50 percent was followed. Subba
Rao, J. in his dissenting opinion, however, upheld the said rule. The
learned Judge observed: "The expression, "nothing in this article"is a legis-
lative device to express its intention in a most emphatic way that the power
conferred thereunder 15 not limited in any way by the main provision but
falls outside it. It has not really carved out an exception, but has preserved
a power untrammelled by the other provisions of the Article." The learned
Judge opined that once a class is a backward class, the question whether

-



INDRA SAWHNEY v UQ.L 587

it 1s adequately represenied or not is left to the subjective satisfaction of
the State and is not a matter for this Court to prescribe.

We must, at this stage, clarify that a “carry-forward’ rule may be in a
form different than the one considered in Devadasan. The Rule may
provide that the vacancies reserved for Scheduled Castes or Scheduled
Tribes shall not be filled up by general (open competition) canddates in
case of non-availability of SC/ST candidates and that such vacancies shall
be carried forward.

35. In the year 1964 another case from Mysore arose, again under
Article 15 - Chitralekha v. State of Mysore. The Mysore Government had
by an order defined backward classes on the basis of occupation and
income, unrelated to caste. Thirty per cent of scats in professional and
technical institutions were reserved for them in addition to eighteen per
cent in favour of SCs and STs. One of the arguments urged was that the
identification done without taking the caste into consideration is impermis-
sible. The majority speaking through Subba Rao, J., held the identification
or classification of backward classes on the basis of occupation-cum-in-
come, without reference to caste, is not bad and does not offend Article
15(4).

36. During the years 1968 to 1971, this Court had to consider the
validity.of identification of backward classes made by Madras and Andhra
Pradesh Governments. Minor P.Rajendran v. State of Madras rclated to
specification of socially and educationally backward classes with reference
to castes. The question was whether such an identification infringes Article
15, Wanchoo, ClJ., speaking for the Constitution Bench dealt with the
contention in the following words:

"The contention is that the list of socially and educationally
backward classes for whom reservation is made under r.5
nothing but a list of certain castes. Therefrore, reservation
in favour of certain castes based only on caste considera-
tions violates Art.15(1), which prohibits discrimination on
the ground of caste only, Now if the reservation in question
had been based only on caste and had not taken into
account the social and educational backwardness of the
caste in question, it would Ue violative of Art.15{1). But it
must not be forgotten that a caste is also a class of citizens
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and if the caste as a whole is socially and cducatignally
backward reservation can be made in favour of such a caste
on the ground that it is a socially and educational'y back-
ward class of citizens within the meaning of Art.
15(4).uuecea It is true that in the present cases the list of
socially and educationally backward classes has been
specified by casie, But that does not necessarily mean that
caste was the sole consideration and that person belonging
to these castes are also not a class of socially and educa-
tionally backward citizens.........As it was found that mem-
bers of these castes as a whole were educationally and
socially backward, the list which had been coming on from
as far back as 1906 was finally adopted for purposes of
Art.15{4)

In view however of the explanation given by the State of
Madras, which has not been controverfed by and rejoinder,
it must be accepted thai though the list shows cettain
castes, the members of those castes are really classes of
educationally and socially backward citizens, No attempt
was made on behalf of the petitioners/appellant to show
that any caste mentioned in this list was not educationally
and socially backward. In this state of the pleadings, we
must come to the conclusion that though the list is prepared
caste-wise, the castes included therein are as a whole
educationally and socially backward and therefore the list
is not violative of Art.15. The challenge to r.5 must there-
fore fail."

37. The shift in approach and emphasis is obvious, The Court now
beld that a caste is a class of citizens and that if a caste as a whole is socially
and educationally backward, reservation ¢an be made in favour of such a
caste on the ground that it is a socially and educationally backward class
of citizens within the meaning of Articde 15(4), More over the burden of
proving that the specification/identification was bad, was placed upon the
petitioners. In case of failure to discharge that burden, the identification
made by the State was upheld, The identification made on the basis of caste
was upheld inasmuch as the petiticner failded to prove thal any caste
mentioned in the list was ot socially and educationally backward.
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38. Another Constitution Sench took a simijar view in Triloki Nath
(1969] 1 S.C.R. 103,

Rgjendran was expressly referred to and followed in Pecrigkaruppan
v. State of Tamil Nadu, a decision rendered by a2 Bench of three Judges
(J.C.3hah, K.S.Hegde and A N.Grover, JI.). This was a Peiition under
Articie 32 of the Constitution and onc arising under Article 15, The
argument was that identilication of SEBCs having been done on the basis
of casie alone is bad. Repelling the argument, Hegde,). held:-

"There is no gainsaying the fact that there are numerous
castes in this country which are socially and educationally
backward. To ignore their exisience is to ignore the facts
of iife. Hence, we are unable to uphold the contention that
impugned reservation is not in accordance with Art.15(4)."

39. Again, in State of Andhra Fradesi v. Balram, a case arising from
Andhra Pradesh, a Division Bench (Vaidyalingam and Mathew,J].)
adopted the same approach and upheld the identification made by Andhra
Pradesh Government on the basis of caste. Answering the criticism that
the Backward Classes Commission appointed by the Siate Goveroment did
not do a scientific and thorough job, the Bench obssrved:

*In our opinion, the Commission has laken considerable
pains to collect as much relevant material as possible to
judge ihe social and educational backwardness of the per-
sons cencerned, When, for instance, it had cailed for in-
formation regarding the student population in classes X
and XI from nearly 2224 institutions, if only 50% of the
nstitutions sent replies, it is not the fault of the Commission
for they could not get more particulars. If the commission
has only to go on doing the work of collecting particulats
and materials, it will be a never ending matter, In spite of
best offorts that any commission may make in collecting
maierials and datas, its conclusions cannot be always scien-
tifically acccurate in such matters. Therefore, the proper
approach, in our opinion should be to see whether the
relevant data and materiak referred to in the report of the
Conumission justify its conclusions. In our opinon, there
was sulficient malerial to enable the Commission to be
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satisfied that the persons included in the list are really
sacially and educationally bakcward. No doubt there are
few instances where the educational average is slightly
above the State average, but that circumstances by itself is
not enough to strike down the entire list, Even assuming
there are few categories which are little above the State
average, in literacy, that is a matter for the State to take
note of and review the position of such categories of
persons and take a suitable decision."

We respectlelly agree with these cbservations.

Answering the main eriticism that the list of SEBCs was wholly based
upon caste, the Bench observed:-

"To conclude, though prima facie the list of Backward
Classcs which is under attack before us may be considered
to be on the basis of caste, a closer cxamination will clearly
show that it is anly a description of the group following the
particular occupations or professions, exhaustively
referred to by the Commission, Even on the assumption
that the list is based exclusively on caste, it is clear from
the materials before the Commission and the reasons given
by it in its report that the entire caste is socially and
educationally backward and therefore their inclusion in the
list of Backward Classes is warranted by Art.15(4). The
groups mentioned therein have been included in the list of
Backward classes as they satisfy the various tests, which
have been laid down by this Court for ascertaining the
social and educational backwardness of a class."

40. In certain cases including Janaki FPrasad FParimoo v. State of
Jammuy & Kashmir [1973] 3 S.C.R. 236 and State of Unar Pardesh v. Pradip
Tandon [1975) 2 8.C.R. 761, it was held that poverty alone cannot be the
basis for determining or identifying the social and educational backward-
ness. It was emphasised that Article 15(4) - or for that matter Article 16(4)
- is not an mstance of poverty alleviation programme. They were directed
mainly towards removal of social and educational bachwardness, it was
pointed out. In Pradip Tandon, & decision under Article 15(4), Ray,C.).
speaking for the Division Bench of three Judges opined:
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"Broadly staled, neither castc nor race nor religion can be
made the basis of classification for the purposes of deter-
mining social and educational backwardness within the
meaning of Article 15(4). When Article 15(1) forbids dis-
crimination on grounds only of religion, race, caste, caste
cannot be made one of the criteria for determining social
and educational backwardness, If caste or religion is recog-
nised as a criterion of social and educational backwardness
Article 15(4) will stultify Article 15(1). Itis true that Article
13(1) forbids discrimination only on the ground of religion,
race, caste but when a classification taken recourse to caste
as one of the criteria in determining socially and educa-
tionally backward classes the expression "classes” in that
case violates the rule of expressio wunious est exclisio alterius.
The sociaily and educationally backward classes of citizens
are groups other than groups bascd on caste.”

391

This statement was made without referring to the dicta in Rajendran,
a decision of a larger Bench. Thoough Balajt was referred to, we must point
out with respect that Balagji does not support the above statement. Balgji
indeed said that "though castes in relation to Hindus may be a retevant
lactor to consider in determining the social backwardness of groups or
classes of citizens, ¥ -annot be made the sole or the dominant icst in that

behalf."

41. Thomas marks the beginning of a new thinking on Article 16,
though the seed of this thought is to be found in the dissenting opinion of
Subba Rao,J. in Devadasan. The Kerala Government had, by amending
Kerala State and Subordinatc Service Rules empowered the Government
to exempt, by order, for a specified period, any member or members
belonging (o Scheduled Castes or Scheduled Tribes and already in service,
from passing the test which an employee had to pass as a precondition for

premation to next higher post. Exercising the said power, the Government .

of Kerala issued a notification granting "temporary exemption to members
already in service belonging to any of the Scheduled Castes or Scheduled
Tribes from passing all tests (unified, special or departmental test) for a
period of two years". On the basis of the said exemption, a large number
of employces belonging to Scheduled Castes and Scheduled Tribes, who
had been stagnating in their respective posts for want of passing the
departmental tests, were promoted. They were now required to pass the H

TN

E
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tests within the period of exemption. Out of 51 vacancies which arosc in
the category of Upper Division Clerks in the year 1972, 34 werc filied up
by members of Scheduled Casies leaving only 17 for others. This was
questionzd by Thomas, a meniber belonging to non-reserved category, His
gricvance was: but for the said concession/exemption given to members of
Scheduled Castes/Scheduled Tribes he would have been promoted to one
of those posts in view of his passing the relevant tests, He contended that
Articke 16(4} permits only reservations in favour of backward classes but
noi such an exemplion. This argument was accepted by the Kerala High
Court. It also upheld the further contetion that inasmuch as more than 50%
vacancics in Lhe year kad gone to the members of Scheduled Castes as a
result of the said exemption, it is bed for violating the 50% rule in Baigji.
The Statz of Kerafa carried the watter in appeal to this Court which was
allowed by a majarity of 5:2. Al the Seven Judges wrote scparate opinions.
The head-note to the decision in Supreme Court Reports succintly sets out
the principles enunciated in each of the judgments. We do not wish to
burden this judgment by reproducing them here. We would rest content
with delineating the broad features emerging from these opinions. Ray, CJ.
held that Articie 16(1), being a facet of Article 14, permits reasonable
classification. Article 16(4) clarifies and explains that classification on the
basis of backwardness. Classification of Scheduled Castes does not [fail
within the mischief of Article 16(2) since Scheduled Castes historically
oppressed and backward, are not castes. The concession granted to them
is permissible under and legitimate for the purposes of Acticle 16(1). The
rule giving preference to an un-represented or under-represented back-
ward community does not contravens Articles 14, 16(1) or 16(2). Any
doubt on this score is removed by Article 16(4). He opined further (hat {or
determining wilether & rescrvation is excessive or not one must have fo look
to the total number of posts in a given unit or depariment, as the case may
be. Mathew, J. agreed that Article 16(4) is not an exception to Article
16(1), that Article 16{1) permits reasonable classification and that
Scheduled Castes are not ‘castes’ within the meaning of Article 16(2). He
espoused the theory of “proportional equality’ evolved in certain American
decisions, He does not refer to the decisions in Balaji or Devadasan in his
opinion nor does he express any opinion the extent of permissibie reserva-
tion. Beg, J. adopted a different reasoning. According to him, the rule and
the orders issued thereunder was "a kind of reservation” falling under
Article 16(4) itscif. Krishna fyer,J. was also of the opinion that Articic 16(1)
being a {acet of Article 16 permits reasonable classification, that Article
16(4} is not an excepfion but an emphatic statement of what is inherent in
Article 16{1) and further that Scheduicd Castes arc not “castes’ within the
meaning of Arnicle 16¢2) but a collection of castes, races and groups.

gl
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Artticle 16(4) is onc made of reconciling the clavms of backward people and
the opportunity for free compeiition the forward sections are ordinarily
entitled 1o, held the learned Judge. He approved the dissenting opinion of
Subba Rao,J. in Devadasan. Fazal Ali, J. too adopied a similar approach,
The learned Judge pointed out "if we read Article 16{4) as an gxception
to Article 16(1) then the inescapable conclusion would be thar Article
16(1} does not permit any classification at all because an express provision
has been made for (his in clause (4). This, however, is contrary to the basic
comcept of equality containcd in Articke 14 which implicitly permits clas-
sification in any form provided certain conditions are fulfilled. Further-
more, if no classification can be made under Article 16(1} except
resesvation contatned in clause {4) then the mandate contained in Article
335 would be defeated.” He held that the Rule and the orders impugned
are referable 10 and sustainable nnder Article 16, The learned Judge went
further and held that the rule of 50% evoived in Badafi is 2 mere rule of
caurion and was not meant to be exhaustive of all categories. He expressed
the opinion that the extent of reservation depends upon the proportion of
the backward classes to the total population and their representation in
public services. He expressed a doubt as to the correciness of the majority
view in Devadasan, Among the minority Khanna, J. preferred the view
taken in Balgji and other cases to the effect that Article 16(4) is an
exception to Article 16{1). He opined that no preference can be provided
in favour of backward classes outside clavse {4). A.C.Gupta, J. concurred
with this view,

42. The last decision of this Court on this subject is in K.C.Vasant
Kumur & Anr. v. State of Kamataka, |1985] Suppl. 1 S.C.R. 352, The Five
Judges constiuting the Bench wrote scparate opinions, each treading a
path of his own. Chandrachud, C.J. opined that the present reservations
should continue for a turther period of 15 years making a total of 50 years
from the date of commencement of the Constitution. He added that the
means fest musl be applied to ensure that the benefit of reservations
actually reaches the deserving sections. Desai, J. was of the opinion that
the only basis upon which backward classes should be identified. is the
economic one and that a time has come to discard all other bases, Chin-
nappa Raddy, J. was of the view that identification of backward classes on
the basis of caste cannol be taken exception to for the reason that in the
Indian context caste is a class. Caste, the learned Judge said, is the primary
index of social backwardness, so that social backwardness is often readily
identificable with refercnce to a person’s caste. It it is found in the case of
a given caste that a lew members have progressea far enough so as o
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compare favourably with the forward classes in social, economic and
educational fields, an upper income ceiling can perhaps be prescribed to
ensure that the bencfit of reservation reaches the really deserving. He
apined that identification of SEBCs in the Indian milieu is a difficult and
comlex exercise, which does not admit of any rigid or universal tests. It is
not a matter for the courts, The "backward class of citizens", he held, are
the very same SEBCs referred to in Article 15(4), The learned Judge
condemned the argument that reservations are likely to lead to deteriora-
tion in efficiency or that they are anti-merit. He disagreed with the view
that for being identified as SEBCs, the relevant groups should be com-
parable to SCs/STs i social and educational backwardness. The learned
Judge agreed with the opinion of Fazal Ali, J, in Thomas thal the rule of
50% in Baluji is a rule of caution and not an inflexible rule. At any rate,
he said, it is not for the court to lay down any such hard and fast rule.
AP.Sen, J. was of the opinion that the predominant and only factor for
making special provision under Article 15(4) or 16(4) should be poverty
and that casie should be used only for the purpose of identification of
groups comparable to Scheduled Castes/Scheduled Tribes. The reservation
should continue only till such lime as the backward classes attain a siate
of enlightenment. Venkataramiah, J. agreed with Chinnappa Reddy,J. that
identification of backward classes can be made on the basis of caste, He
cited the Constituent Assembly and Parliamentary debates in support of
this view. According to the learned Judge, equality of opportunity revolves
around two dominant principles viz., (i) the traditional value of equality of
opportunity and (ii) the newly appreciated - though not newly conceived -
idea of cqualily of results. He too did not agree with the argument of
‘merit’. Application of the principle of individual merit, un-mitigated by
other consideraiton, may quilc oficn lead to inhuman results, he pointed
oul. He supporied the imposition of the ‘means’ test but disagrecd with the
view that thc extent of rcservations can exceed 50%. Periodic review of this
list of SEBCs and extention of other facilities to them is stressed.

Decisions of U.S, Supreme Court

43. At this stage, it would be interesting to notice the deveiopment
of law on the subject in the U.S.A. The problem of biacks (Negroes) - holds
a parallel to the problem of Scheduled Castes, Scheduled Tribes and
Backward Classes in India, with this difference that in U.S.A, the problem
is just about 200 vears’ old and far less complex. Blacks were held not
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entitled to be trcated as citizens, They were the lawful property of their
masters [Dred Scott v. Sanford, [1857] 15 L.E.691). In spite of the Thirteenth
Amendment abolishing slavery and the Fourteenth Amendment guarantec-
ing equality, it persisied in South and Mid-West for several decades. All
challenges to slavery and aparthied failed in courts. World War II and its
aftermath, however, bronght about a radical change in this situation, the
culmination of which was the celebrated decisions in Brown v. Bodrd of
Education, [1954] 98 L.E. 591 and Bolling v. Shrarpe, [1954] 98 L.E.583
over-ruling the ‘separate but equal’ doctrine evolved in Plessey v. Ferguson
[1986] 41 LEE256. In quick succession foliowed several decisions which
effecrively out-lawed all discrimination against blacks in all walks of life.
But the ground-reahities remained. Socially, educationally and economical-
ly, blacks remained a backward community. Centuries of discrimination,
deprivation and degradation had Isft their mark. They were still unable to
compete with their white counterparts. Similiar was the case of other
minorities like Indians and Hispanics. It was not a mere case of economics.
It was.really a case of ‘persisting effects of past-descrimination’. The
Congress, the State Universities and other organs of the State took note of
these lingering effects and the consequent disadvantage suffered by them.
They set out Lo initiate measures to ameliorate thern. That was the com-
mand of the Fourteenth Amendment. Not unnatorally, these measures
were challenged in Courts-with varying results. The four decisions ex-
amined hereinafter, rendered during the period 1974-1990 mirror the
conflict and disclose the judicial thinking in that country.

44. The first decision is in Defunis v. Charles Odeqaard, {1974] 40
L.Ed. 2nd. 164. The University of Washington Law Sclool - a school
operated by the State - evolved, in December 1973, an admissions policy
whercunder certamn percentage of seats in the Law School were reserved
for minority racial groups. Para 6 of the programme siated, "because
certain cthaic groups m aur society have historically been limited in thedr
access (o the legal profession and because the resulting under-repre-
sentation can affect the quality of legal services availabie to members of
such groups, as well as limit their opportunity for full pariicipation in the
govermnance of our communities, the faculty recognises a special obligation
in its admissions policy to contribute to the solution of the problem.”
{emphasis added) Procedure for admission for the minority students was
different and of a lesser standard than the one adopted for all others.
Drefunis, a von-minority student” was denied admission while granting it to
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minority applicants with lower evaluation, He commenced an action chal-
lenging the validity of the programme. According to him, the special
admissions programme was violalive of the Equal Protection Clause in the
Fourteenth Amendment. The Trial Court granted the requested relief
including admission to the plaintiff,. On Appeal, the Supreme Court of
Washington reversed the Trial Court’s Judgmeni. It upheld the con-
stitutionality of the Admissions Policy. The matter was brought by Defunis
to United States Supreme Court by way of certiorar The Judgment of the
Washington Supreme Court was stayed pending the decision. By the time
the matter reached the stage of final hearing, Defunis had arrived in the
final quarter of the last term. In view of this circumstance, five Members
of the Court held that the Constitutional question raised has become ‘moot’
(academic) and, therefore, It is unnecessary 10 go into the same, I' ur of
the Judges Brennan, Douglas, White and Marshall, JJ., however, did not
agree with that view. Of them, only Douglas, J. recorded his reasons for
upholding the Special Admissicus’ Programme. The learned Judpe was of
the opinion that the Equal Protection Clause did nol require that law
schools employ an admissions formula based solely upon testing results and
undcr-graduate grades nor does it prohtbit Law Schools from cvaluating
an applicanl’s prior achievements in the hight of the barriers that he had
1o overcume. [t would be appropriate 1o quote certain observations of the
learncd Judge to the above affect which inter alia emphasise the tmpor-
tance of looking to the promise and potential of a cundidate rather than to
mere score: obtained in the relevant tests. He said:

“the Equal Protection Clause did not enact a requirement
that Law Schools employ as the sole criterion for admis-
sions a formula based upon the LSAT (Law School Ad-
mission Test) and under-graduate graces, nor does it
prohibit law schools from evaluating an applicant’s prior
achievements in light of the barriers that he had to over-
come, A black applicant who pulled himself out of the
ghetto into a junior college may thereby demonstrate a level
of motivation, perseverence and ability that would lead a
fairminded admissions committee to conclude that he
shouws more promise {or law study than the son of a rich
alumnus who achicved better grades at Harvard, That
apphicant would not be offered admission because he is
hluck, hul hecause as an individual be has shown he has
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the potential, while the Harvard man may have (aken less
advantage of the vastly superior opportumties offered to
him. Because of the weight of the prior handicaps, the black
applicant may not realize his full potential in the first year
of law school, or even in the full three years, but in the long
pull of a legal carcer, his achievemenis may far outstrip
those of his classmales whose carlier records appeared
superior by cenventional criteria,”

The learned Judge while agreeing that any programme employing
racial classification to favour certain minority groups would be subject to
strict scrutiny under Equal Protection Clause, vel concluded that the
material placed before the Court did not establish that Defunis was in-
vidiously discriminated against because of his race. Accordingly, he opined
that the matter should be remanded for fresh trial to consider whether the
plaintiff has been individually discriminated against becasuc of his race.

45. The next case is in Regents of the Uriversity of California v. AHan
Bakke [1978] 57 L.Ed. 2nd 750. The Medical School of the University of
California at Davis had been following two admissions programmes, one in
respect of the B4 seats {seneral) and the other, a special admissions
programme under which only disadvantaged members of certain minority
races were constdered for the remaining 16 scats - the tolal seats available
being 1) a year, For these 16 scats, none sxcept the members of the
winority races were considered and evaluated. The respondent, Bakke, a
white, could not obtain admission for two conseeutive years, in view of his
evaluation scores, while admission was given to members of minarity races
who had obtained lesser scares than him. He questioned the validity of
special admissions programme on the ground that it vinlated the equal
protection clause in the Fonrteenth Ameadment to the Constitetion and
also Title VI of the Civil Rights Act. 1964, The Trial Canet apheld the plea
on the ground that the programme cxcluded members of non-minority
races from the 16 reserved seats only an the basis of race and thus operated
as a racial quota. lt, however, refused to direct the plaintiff to be admitted
inasmuch as he failed to estahlish that ke would have been admitted but
for the existence of the special admissions programme. The matter was
carried in dirtect appeal 10 Supreme Court of California, which not only
affirmed the Trial Court’s Judgment in so far as it held the special admis-

G
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sion programme 1o be invalid but also granted admission to the plaintiff-
respondent into the Medical School. It was of the view that the University
had failed to prove that in the absence of special admissions pragramme
the respondent would not have been admitted. The matter was then carried
to the United States Supreme Court, where three distinct vicw-points
emerged. Brennan, White, Marshall and Blackmun, JJ. were of the opinion
that the special admissions programme was a valid one and is not violative
of the Federal or State Constitutions or of Title VI of the Civil Righls Act,
1964. They were of the opinion that the purpose of overcoming substantial,
chronic minority under-representation in the medical profession is suffi-
ciently important to justify the University’s remedial use of race. Since the
Judgment of the Supreme Court of California prohibited the use of race
as a factor in University admissions, they reversed that Fudgment. Chief
Justice Warren Burger, Stevens, Stewart and Rehnguist, JJ. took the other
view. They affirmed the judgment of the California Supreme Court. They
based their judgment mainly on Title V1 ! Civile Rights Act, 1964, which
provided that "no person in the United States shall, on the ground of race,
colour or national origin, be excluded from participation in, be denied the
benefits of or be subjected to discrimiration under any programme or
activity receiving Federal Financial assistance.” They opined that Bakke
was the victim of, what may be called, reverse discrimination and that his
exclusion from consideration in respect of the 16 seats being solely based
on race, is impermissible. Powell, 1. took the third view in his separate
opinion, partly agreeing and partly disagreeing with the other view-potats.
He based his decision on Fourteenth Amendment alone. He did not take
into consideration the 1964 Act. The learned Judge beld that though racial
and ethnic classifications of any kind are inherently suspect and call for the
mosl exacting judicial scrutiny, the goal of achieving a racially balanced
student body is sufficiently compelling to justify consideration of race in
admissions decisions under certain circumstances. He was of the opirion
that while preference can be provided in favour of minority races in the
matter of admission, setting up of quotas (which have the effect of foreclos-
ing cosideration of all others in respect thereof) is not necessary for
achieving the said compelling goal. He wag of the opinion that impugned
programme is bad since it set apart a quota for minority races. He sus-
tained the admission granted to Bakke on the ground that the University
failed to establish that even without the quota, he would not have becn
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46, It would be useful to notice the three pomnts of view in a litile
more detail. Brennan, J, (with whom Marshall, White and Blackmun, JJ.
agreed) observed that though the U.S. Constttution was founded on the
principle that "all men are created equal’, the truth is that it is not s0 in
fact. Racial discrimination still persists in the society. In such a sitnation
the claim that the law must be "colour-blind™ is more an aspiration rather
than a description of reality. The context and the rcasons for which Title
VI of the Civil Rights Act, 1964 was enacted leads to the conclusion that
the prohibition contained in Title VI was intended to be consistent with
the commands of the Constitution and no more. Therefore, "any claim that
the use of racial criteria is barred by the plain language of the statute must
fail in light of the remedial purpose of Title VI and its legislative history."
Ou the contrary, said the learned Judge, prior decisions of the court
strongly suggest that Title VI does not prohibit the remedial use of race
where such action is constitutionally permissible.

Dealing with the equal proiection clause in the Fourtheenth Amend-
ment, the learned Judge cbserved:

"The assertion of human equality is closely associated with
the proposition that differences in colour or creed, birth
or status, are neither significant nor relevant to the way in
which person should be treated. Nonetheless, the position
that such factats must be "cobstitutionally aa irrelevance”
summed up by the shorthand phrase "our Coanstitution is
colour-blind" has never been adopted by this Court as the
proper meaning of the Equal Protection clause. We con-

{This expression was used for the first time in the dissenting opinion of Harlan, J. in
Plessey v, Ferguson, (1986) 163 U.S. 537, The learned Judge said: "..in view of the
Canstitution, in the eys of the law. there is in this country no superior, dominant,
ruling class of citizens. There is no caste here. Qur Constitution is colowr-blind, and
neither knows not tolerates classes amons citizens. In respect of civil rights, afl citizens
are equal before the law, The humblest is the peer of the most powerful, The law
régards man as man, and takes no account of his surroundings or of his colour when
his civil rights as guarantced by the supreme [aw of the Jand are involved. It is,
therefore, ta be regretted that this high tribunal, the final expositor of the fundamental
law of the land. has reached the conclusion that it is campetent for a swate to regulate
the sojoyment by citizens of their civil rights solely upon the basis of race."
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clide, therefore, that racial classifications are not per se
invalid under the Fourtheenth Amendment. Accordingly, we
turn to the problem of articulating what our role should be
in reviewing state action that cxpressly classifics by race.”

(emphasis added)

fter examining a large number of decided cases, the learned Judge
held:

“The conclusion that state educational institutions may
constitutionally adopt admissions programs designed to
avoid exclusion of historically disadvaataged minorities,
even when such programs explicitly take race into account,
finds direct support in our cases construing, congressional
legislation designed to overcome the present effects of past
discrimination.”

Indead, held the learned Judge, fathure 10 take race into account to
remedy unequal access to University programs caused by their own or by
past socigial discrimination wonld not be consisient with the mandate of
the Fourteenth Amendment. The special admissions programme wherc-
under whites are excluded from the 16 reserved seats is not bad for the
reason that "its purpose is o overcome the cffecis of segregation by
bringing races logether.” The learned Judee then pointed out the relevance
of race and the lesser impact of economic disadvantage, with reference to
certain Facts and figures, and concluded:

"While race is positively comrelated with differences in (GPA
and MCAT scores, economic disadvantage is not. Thus, it
appears that economically disadvantaged whites do not
score less well than economically advantaged whites while
economically advantaged blacks score less well than do
disadvantaged whites."

47. Warren Burger,CJ., with whom Stevens, Stewart and Rehnquist,
JY. agreed opined that since in respect of 16 seats reserved for racial
minorities, whites are totally excluded only on the basis of their race, it is
a clear case of discriminatinn on the hasis of race and, therefore, violative
of the Fouricenth Amemdment 1o the Constitution as well as Title V1 of
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the Civil Rights Act, 1964,

48, Powell, J. 100k different line agrecing in patt with both the points
of view, His approach is this:

(1) It is not necessary to consider the impact or the scope of Title
V1 of the Civil Rights Act inasmuch as the said question was not raised or
considered in the courts below. The matter had ta be examined only with
reference 1o the Fourteenth Amendment;

{2) Any distinction based on race is inherently suspect in the light of
the equal protection clause and calls for more cxacting judicial examina-
ton. It is (or the State in such a case to establish that the distinclion was
precisely ailored te serve a compelling governmental interest.

(3) Since the special admissions program of the University totally
excluded some individual (noo-minorities) from enjoying the State-
provided benefit of admission to the medical school solely because of their
rate, the classification must be regarded as suspect and it will be sustained
only if it is supported by substantial state purpose or intercst and ouly
wherz i 15 established that the classification is necessary to the accomplish-
menr of such purpose or for safeguarding such interest. The University has
falled to discharge this burden, though the State imterest in removing
“identified discrimintion” and attainment of a "diverse student body" were
certainly compelling intercsts. In othere words, the University has failed to
establish that for attaining the sald abjectives, creation of quotas was
necessary.

{(4) While preferences can be provided in favour of disadvantaged
sections, reservabion of seats which had the effect of excluding members of
a race or races from those seats altogether, is not permissible. For this
reason too, 1he special admissions program of the University must be held
16 violate the Fourteenth Amendment.

In the cowrse of his opinion, the learned Judge observed:

"A facial infenl to discriminate, however, is evidenl in
petitioner’s preference program and not denied in this
case. No such facial infirmity exists in an admissions pro-
gram where race or ethaic background is simply one ele-

G
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ment - to be weighed fairly against other clements - in Lhe
selection process........,

In summary, it is cvident that the Davis special admissions
program involves the use of an explicit racial classification
never before countenanced by this Court. It tells applicants
who are not Negro, Asian, or Chicano that they are 1otally
excluded from a specific percentage of the scats in an
enicring class. No matter how strong their qualifications,
quantitative and extracurricular including their owa poten-
tial for contribution to educationat diversity, they are naver
afforded the chance to compete with applicants from the
preferred groups for the special admissions seats. At the
same time, the preferred applicants have the opportunity
to compet¢ for every seat in the class."

In (his manner, the lcarned Judge agreed with Brenman, 3. that
race-conscions admissions programmes arc permissible under the Four-
teenth Amendment, but qualified the meaning of the race-conscious
programmes. At the same time, he agreed with the learned Chicf Justice
that the special admissions programme of Davis was unconstitutional. He
commended the Harvard admissions programme which provided for cer-
tain preferences in favour of racially disadvantaged sections, without
reserving any seats as such for them.

49, We may next notice the decision in Fuilifove v. Phillip M.
Klutmick, [1980] 65 Lawyers Ed. 2nd 90. The Public Works Employment
Act, 1977 contained a provision to the effect that atleast 10% of federal
funds granted for local public works projects must be used by the State or
the local grantee to procure services or supplies from businesses owned by
minarity group members, defined as United State citizens "who are
negroes, spanish-speaking, Orientals, Indians, Eskimos and Aleuts".
Regulations were framed under the Act and goidelines issued requiring the
grantees and private contractors to seek out all available qualified bona
fide minarity business enterprises {MBEs), to the extent feasible, for ful-
filling the 10% MBE requirement. The guidelines provided that contracts
shall be awarded to bona fide MBEs, even though they are not the lowest
bidders if their bids reflect merely attempts to cover costs inflated by the
present effects of prior disadvantage and discrimination. This requirement
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could, however, be walved in individual cases if the grantce established the
infeasibility of the requirement. Several associations of construction con-
tractors and Sub-contractors filed a snit in the Federal District Court for
a declaration that the said provision of the Public Works Employment Act
and the regulations made therewnder are void and unforccable being
violative of the equal pratection ¢lause of the Fourteenth Amendment and
equal protection component of the due process clause of the Fifth Amend-
ment. The challenge failed in the District Court as well as in the Court of
Appeals. The matter was then carried to the United State Supreme Court.
By a majority of 6:3 (Stewart, Rehnquist and Stevens, JJ. dissenting) the
Supreme Court repelled the challenge. Chief Justice Burger speaking for
himself, White and Powell, 11. stated the object of the impugned provision
in the following words:

“The device of a 10% MBE participation requirement,
subject to administrative waiver, was thought to be required
to assure minority business participation, atherwise it was
thought that repetition of the prior experience could be
expected, with participation by minority business account-
ing for an inordinately small percentage of government
contracting,"

The learned Chief Justice then proceeded to examine' the question
whether as a means to accomplish these plainly constitutional objectives,
congress can use racial and ethnic criteria in this limited way as a condition
attached to a federal grant." Indeed, he posed the same question in this
form: "Whether the Jimited use of racial and ethnic criteria is a constitu-
tronally permissible means for achieving the congressional objectives’, and
proceeded to answer the same - after referring exhaustively to the earlier
decisions of the court relating to school admissions - in the following words:

“We held that "just as the race of shidents must be considered
in determining whether a constitutional violation has oc-
cerred, so also must race be considered in formulating a
remedy.”

(emphasis added)

B Y eremains In dealing with this facial challenge to the statute,
doubts must be resolved in support of the congressional
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judgment that this limited program is a necessary stop 10
cllectuate the constitulional mandate for equality of
cconomic opportumty.”

S0. Marshall, §. speaking for himsclf, Brennan and Blackmun, JJ. in
his concurring opinion, pointed out the approach to be adopted in judging
the validity of the race-conscious programmes and concluded with these
resounding words:

"In my scparate opinion in Bakke, T recounted the in-
genious and pervasive forms of discrimination against the
Negro” fong condoned under the Constitution and con-
cluded that "the position of the Negro today in Amercia is
the tragic but inevitable conscquence of centuries of une-
quat trecatment” | there stated;

"ILis because of a legacy of uncqual treatment that
wo now musl permit the institutions of this society
to give consideration to race in making decisions
about who will hold the positions of influgnce,
afflucnce, and presbge in America. For far too
long, the doors o those positions bave been shun
to Negroes. f we are ever to hecome a fully in.
tegrated society, one in which the color of a
person’s skin will not determine the opporiunitics
available to him or her, we must be willing to take
steps to open those doors.”

51. We may now cxaminge the decision in Metro Broadcasting, Inc. v.
Federal Compunications Commission, rendered on June 27, 1990 (Copies
of the decision have been made available 1o us by Sri K. Parasaran, counsel
for Union of India). Under the Commumications Act, 1934, the Federal
Communications Commission was vested with the exclseive anthority to
granl licences 1o persons wishing to consiruct and operate Radio and
Television Broadcasting Slation in United Statgs. The grant of licences was
to be based on ‘public convenience, interest or necessity’. The commission
found that over the last two decades relatively fower members of mioority
growps have held broadcasting licences, indeed less thar ore percent. Even
as late as in 1986, they owned just 2.1%. The Commission propnsed to
remedy Lhis under-representation and accordingly evolved a policy
whereunder minorities werc to be granted certain preferences in the matter
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of grant of these licences. The policy had two prominent features. The first
was to provide for a preference in the matter of evaluation of applicants
and the second was, what may be called, ‘distress sale policy’. The second
featurz meant that where the gualifications of a licencee to hold a broad-
casl licence comes inte guestion he was entitled o transfer the said licence
to save the disqualification provided such transfer is made in favour of a
member of a minority. The said two features were questioned by Metro
Broadcasting Inc., which matter was ultimately brought 1o the Supreme
Courl. The decision of the majority (Brennan, White, Marshall, Blackmun
and Stevens, 4.} rendered by Brennan, J. is note-worthy for the shift of
approach from the carlier decisions. It is now held that a classification
based on race (bi nign race conscious measures) is constitutionally permis-
sible even i it is not designed to compensate victims of past governmental
or socictal discrimination so long as it serves important governmental
objectives and is substantially refated to achievement of those objectives,
In other words, it is held that it is not necessary that the court apply a stric
standard of scrutiny to evaluate racial classification to ascertain whether it
is necessary for achieving the relevant objective and further whether it is
narrowly aifored to achieve a compelling stale interest. Brennan, J. relied
vpon the opinion of Chicf Justice Burger in Fullilove for this liberal
approach. It would be appropriate to quote certain observations from his
opinion:

"We hold that benign race-conscions measures mandated
by Congress - even if those mansures are not "remedial” in
the sense of being designed Lo compensate victims of past
governmental or socictal discrimination - are constitution-
ally permissible to the extent that they serve important
governmental obr 2ctives within the power of Congress and
are substantially related to achievement of those objer-
tives, .Congress and the FCC have selected the minori.y
ownership policies primarily Lo promote programming
diversity, and they urge that such diversity is an important
governmental objective that can serve ac a constitutional
basis for the preference policies. We agree...........

Against this background, we conclude that the interest in
cnhancing broadcast diversity is, at the very least an impor-
tant governmental cbjective and 1s therefore a sufficient
basis for the Commission's minority ownership policics...
we musl pay closc attention to the cxpertise of the Com-



606 SUPREME COURT REPORTS [1992] SUPP. 2 S.CR.

A mission and the fact finding of the Congress when analyzing
the nexus between minority ownership and programming
diversity. With respect to this "complex” expirical question,
ibid., we are required to give "great weight to the decisions
of Congress and the experience of the Commission.”

B 52. On the other hand, the minority (O’connor, J. speaking for
herself, Rehnquist, CJ., Scalia and Kennedy, JJ.) protested against the
abandonment of what they thought was a well established standard of
scrutiny in such cases in the following words:

"Strict scrutiny” requires that, to be upheld, racial classifica-

C tions must be determined to be necessary and narrowly
tailored to achieve a compelling state interest. The court
abandons this traditional safeguard against discrimination
for a lower standard of review, and in practice applics a
standard like that applicable to routine lzgislation. This

D Court’s precedents in no way justify the Court’s marked
departure from our traditicnal treatment or race classifica-
tions and its conclusion that different equal protection
principlcs apply to these federal actions.”

53. We have examined the decisions of U.S. Supreme Court at some

E length only with a view to notice how another democracy is grappling with
a problem similiar in certain respects te the problem facing this country.
The minorities (including blacks) ir United States are just about 16 to 18%

of the total popuiation, whereas the backward classes (including the
Scheduled Castes and Scheduled Tribes) in this country - by whichever

F yardstick they are measured - do certainly constitute a majority of the
pepulation. The minarites there comprise 5 to 7 groups - Blacks, spanish-
speaking people, Indians, Purto Ricano, Aleuts and 50 on - whereas the
castes and communities comprising backward classes in this country run
mto thousands. Untouchability - and ‘unapproachability’, as it was being
practised in Kerala - is something which no other country in the wotld had
the misfortune to have - nor the blessed caste system. There have been
equally old civilisations on earth like ours, if not older, but none had
evolved these pernicious practices, much fess did they stamp them with
scriptural sanction. Now coming to Constitutional provisions, Section 1 of
the Fourteenth Amendment (insofar as it guarantees equal protection of
H the laws) corresponds to Article 14 but they do not have provisions
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corresponding to Article 16(4) or 15(4). Title VI of the Civil Rights Act
enacted in 1964 roughly corresponds to Clause (2) of Articles 15 and 16.

54. At this stage, we wish to clarify one particular aspect. Article
16(1) is a facet of Article 14. Just as Article 14 permits reasonable clas-
sification, so does Article 16(1). A classification may involve reservation of
seats or vacancies, as the case may be. In other words, under clause (1) of
Article 16, apointments and/or posts can be reserved in favour of a class.
But an argument is now being advanced - evidently inspired by the opinion
of Powell, J. in Bakke that Article 16(1) permits only preferences but not
reservations. The reasoning in support of the said argument is the same as
was put forward by Powell, J. This argument, in our opinion, disregards
the fact that that is not the unanimous view of the court in Bakke. Four
Judges including Brennan, J. took the view that such a reservation was not
barred by the Fourteenth Amendmeat while the other four {including
Warren Burger, CJ.) took the view that the Fourteenth Amendment and
Title VI of the Civil Right Acts, 1964 bars all race-conscious progammes.
At the same time, there arc a series of decisions relating to school
desegregation - from Brown to Board of Education v. Swann (28 LEd. 2nd
586) - where the court has been consistently taking the view that if race be
the basis of discrimination, race can equally form the basis of remedral
action, The shift in approach indicated by Metro Broadcasting fnc. is equally
significant. The “lingering effects’ (of past discrimination) theory as well as
the standard of strictest scrutiny of race-conscious programmes have both
been abandoned. Suffice it to note that no single uniform pattern of
thought can be discerned from these decisions. Ideas appear to be stil in
the process of evolution.

PART - lI (QUESTIONS 1 AND 2)
We may now proceed to deal with the questions aforementioned,

Question. I(a): Whether the ‘provision’ in Article 16(4) must necessarily
be made by the Parliament/Legisiature?

35, 8ni K.K.Venugopal, learned counsel for the petitioner in Writ
Petition No.930 of 1990 submuts that the "provision” contemplated by clause
(4} of Article 16 can be made only by and should necessarily be made by
the legislative wing of the State and not by the executive or any other
authority. He disputes the correctness of the holding in Balafi negativing
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an identical contention. He submits that since the provision made under
Article 16(4) aflccts the fundamental rights of other cilizens, such a
provision can be made only by the Parliament/Legislature. He submits that
if the power of making the "provision” is given 1o the executive, it well give
room for any amount of abuse, According to the learned counsel, the
political executive, owing to the degeneration of the electoral process,
nprmally acts out of political and electorat compulsions, for which reason
it may not act fairly and indepenently. If, on the other hand, the provision
15 to be made by the legislative wing of the State, it will not only provide
an opportunity for debate and discussion in the Legislature where several
shades of opinion are represented but a balanced and unbiased decision
free from the allurements of electoral gains is more likely to emerge from
such a deliberating body. Sri Venugopal cites the example of Tamil Nadu
where, accovding 10 him, before every general election a few communities
drc added to the list of backward classes, only with a view to winning them
over to the ruling pasty. We are not concerned with the aspect of what is
ideal or desirable but with what is the proper meaning to be ascribed to
the expression ‘provision’ in Article 16(4) having regard to the context. The
use of the expression ‘provision’ in clause {4) of Article 16 appears to us
to be not without design. According to the definition of ‘State’ in Article
12, it includes not merely the governmenl and Parliament of India and
Government and Legislature of cach of the States but all local authorities
and other authorities within the territory of India or under the control of
the Government of India which means that such a measure of reservation
can be provided not only in the matter of services under the Central and
State Governments but also in the services of local and other authorites
referred to in Article 12, The cxpression ‘Local Authority’ is defined n
Section 3(31) of the General Clauses Act. It 1akes in all municipalites,
Panchayats and other similar bodies. The expression ‘other authorities’ has
received extensive atiention from the court. It includes all statutory
authorities and other agencies and instrumentalitics of the State Govern-
ment/Central Government, Now, would it be reasonable, possible or prac-
ticable to say that the Parliament or the Legislature of the State should
provide for rescrvation of postsfappointments in the services of all such
hodies besides providing for in respect of services under the Central/State
Government? This aspect would become clearer if we notice the definition
of "Law" in Article 13(3)(a). It rcads:

"13(3) Inthis article, unless the context otherwise requires,-
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{a) "Law" includes any Ordinance, order, bye-law, rule,
regulation, notification, custom or usage having in the
territory of India the force of law;......."

The words "order”, "bye-law', "rule” and "regulation” in this definition
are significani. Reading the definition of "State" in Article 12 and of "Law"
in Article 13(3)(a), it becomes clear that a measure of the nature con-
remplated by Article 16(4) can be provided not only by the Parlia-
ment/Legislature but also by the executive in respect of Central/State
services and by the local bodics and "other authorities” contemplated by
Article 12, in respect of their respective services. Some of the local bodies
and and some of the statutory corporations like Universities may have thier
own legislative wings, In such a situation, it would be unreasonable and
inappropriate to insist that reservation in all these services should be
provided by Parliament/Legislature. The sitvation and circumstances of
each of these bodies may vary. The rule regarding reservation has to be
framed to suit the particular sitnations. All this cannot reasonably be done
by Parliament/Legislature.

' Even textually speaking, the contention cannot be aceepted. The very
use of the word "provision” in Article 16(4) is significant. Whereas clauses
(3) and (5) of Articie 16 — and clauses (2) to (6) of Article 19 - use the
“word "Law", Atticle 16(4) uses the word "provision”. Regulation of service
corditions by orders and Rules made by the Executive was a well known
feature at the time of the framing of the Constitution, Probably for this
reason, a deliberate departure has been made in the case of clavse {(4).
Accordingly, we hold, agreeing with Balgji, that the provision" con-
templated by Article 16(4) can also be made by the executive wing of the
Union or of the State, as the case may be, as has been done in the present
case. Bajaji has been followed recently in Comptrofier and Auditor General
of India v. Mohan Lal Mehrogra, A.LR.1991 S.C.2288. With respect to the
argument of abuse of power by the political executive, we may say that
there is adequate safeguard against misuse by the political executive of the
power uader Article 16(4) in the provision itself. Any determination of
backwardness is not a subjective exercise nor a matter of subjective satis-
faction. As held herein - as also by eatlier judgments - the exercise is an
objective one, Certain objective social and other criteria has to be satisfied
befere any group or class of citizens could be treated as backward. If the
executive includes, for collateral reasons, groups or classes not satisfying
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the relevant criteria, it would be a clear case of fraud on power.

Question 1{b} : Whether an executive order making a ‘provision” under
Article 16{4)} is enforceable forthwith?

56. A question is raised whether an executive order made n terms
of Article 16{4) is effective and enforceable by itself or whether it is
necessary that the said "provision” is enacted into a law made by the
appropriate Legislature under Article 309 or is incorporated into and
issued as a Rule by the President/Governor under the proviso to Article
309 for it to become enforceable? Mr. Ram Jethmalani submats that Article
16(4) is merely declaratory in nature, that it is an enabling provision and
that it is not a source of power by itscif. He submits that unless made into
a law by the appropriate Legislature or issued as a rule in terms of the
praviso to Article 309, the "provision" so made by the Executive does not
become enforceablze, At the same time, he submits that the impugned
Memorandums must be deemed to be and must be treated as Rules made
and issued under the proviso to Articie 309 of the Constitution. We find it
difficult to agree with Sri Jethmalani. Once we hold that a provision under
Article 16(4) can be made by the executive, it must necessarily follow that
such a provision is effective the mement it is made, A Constitution Bench
of this Court in B.5. Yadav {1981 S.C. 561), (Y.V. Chandrachud, C.J,,
speaking far the Bench) has abserved:

"Article 235 does not confer upon the High Court the
power to make rules relating to conditions of service of
Judicial officers attached to district courts and the courts
subordinate thereto. Whenever it was intended to confer
on any-authority the power to make any special provisions
or rules, including rules relating to conditions of service,
the Constitution has stated so in express terms. See, for
example Articles 15(4), i6(¢), 77(3), 87(2), 118, 145(1),
146(1) and (2), 148(5), 166(3), 176(2), 187(3), 208, 225,
227(2) and (3), 229(1) and (2), 234, 237 and 283 (1) and
@)

Be that as it may, there is yet another reason, why we caanot agree
that the impugned Memorandums are not effective and enforceable the
mement they are issued. It is well settled by the decisions of this court that
the appropriate government is empowered to prescribe the conditions of
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service of its employees by an executive order in the absence of the rules
made under the proviso to Article 309. It is further held by this court that
cven where Rules under the proviso to Article 309 are made, the goverment
-can issue ordersfinstructions with respect 1o matters upon which the Rules
are silent, [see Sanf Ram Sharma v. Slate of Rajasthan [1968] 1 S.C.R. 111].
This view has been reiterated in a recent decision of this court in Comp-
trofler and Auditor Genergl v. Mohanial Mehrotra [1990] 2 5.C.C. 1 wherein
it is held:

"The High Court is not right in stating that there cannot be
an administrative order directing reservation for Scheduled
Castes and Scheduled Tribes as it would aiter the statutory
rules in force. The rules do not provide for any reservation.
In fact it s silent on the subject of reservation. The Gavern-
ment could direct the reservation by executive orders. The
administrative orders cannot be issued in contravention of
the statutory rules but it could be issued to supplement the
statutory rules {See the observations in Santram Shama v,
State of Rajasthan, [1968] I SCR 111 AIR 1967 SC 1%10],
In fact similar circulars were issued by the Railway Board
introducing reservations for Scheduled Castes and
Scheduled Tribes in the Railway Services both for selection
and non-selection categories of posts. They were issued to
implement the policy of the Central Government and they
have been upheld by this Court in Akhil Bhartiva Soshit
Karamchari Sangh (Railways) v, Union of India, [1991] 1
SCC 246 = AR 1981 SC 298"

It would, therefore, follow that until a law is made or rules are issued
under Article 309 with respect to reservation in favour of backward classes,
it would always be open to the Executive (Governmeat) to provide for
reservation of appointments/posts in favour of Backward Classes by an
executive order. We cannot also agree with Sri Jethmalani that the im-
pugned Memorandums should be treated as Rules made under the proviso
to Article 309, There is nothing in them suggesting even distantly that they
were issued under the proviso to Article 309. They were never intended to
be so, nor is that the stand of the Unton Government before us. They are
executive orders issued under Article 73 of the Constitution read with
clanse (4) of Article 16. The mere omission of a recital "in the name and
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A by order of the President of India” does not affect the validity or enfor-
ceability of the orders, as held by this court repeatedly.

Question 2(a). Whether clause (4) of Article 16 is an exception o
clause (1)?

57, In Balaji it was held - "there is no doubt that Axticle 15(4) has to
be read as a proviso or an exception to Articles 15(1) and 29(2)". It was
observed that Article 15(4) was insected by the First Amendment in the
light of the decision in Champakam, with a view to remove the defect
pointed out by this court namely, the absence of a provision in Article 15
C corresponding to Clause (4) of Article 16. Following Balaji it was held by
another Constitution Bench (by majority) in Devadasan - "further this court
has already held that clause (4) of Article 16 is by way of a proviso or an
exception to Clause (1)". Subbarao, J., however, opined in his dissenting
opinion that Article 16(4) is not an exception to Article 16(1) but that it is
D only an emphatic way of stating the principle inherent in the main provision
itsclf. Be that as it may, since the decision in Devadagsan, it was assumed
by this court that Article 16(4} is an exception to Article 16(1). This view,
however, received a severe set-back from the majority decision in Stafe of
Kerala & Ors. v. NM. Thomas, [1976] 1 S.CR, 906, Though the minority
(H.R. Khanna and A.C. Gupla, JI.) stuck to the view that Article 16(4) is
E an exception, the mejority (Ray, C.J., Mathew, Krishna Iyer and Fazal Al
1) held that Article 16(4) is not an exception to Article 16{1) but that it
was merely an emphatic way of stating a principle implicit in Article 16(1}.
(Beg. 1. took a slightly different view which it is not necessary to mention
here). The said four Jearned Judges - whose views have been referred to
F in pasa 41 - held that Article 16(1) being a facet of the doctrine of equality
enshrined in Article 14 permits reasonable classification just as Article 14
does. In our respectful opinion, the view taken by the majority in Thoras
is the correct one. We too believe that Article 16¢1) does permit reasonable
classification for ensuring attainment of the equality of opportunity assured
by it. For assuring equality of opportunity, it may well be necessary in
certain situations to treat unequally situated persons unequally. Not doing - -
50, would perpetuate and accentuate inequality, Article 16(4) is at instance.

+ -of such classification, put in to place the matter beyond controversy. The
"backward class of citizens" are classified as a separate category deserving
a special treatment in the nature of resexvation of appointments/posts in

H the services of the State. Accordingly, we hold that clasue (4) of Article 16
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is not exception to clause (1) of Article 16, It is an instance of classification
implicit in and permitted by clause (1). The speech of Dr. Ambedkar
during the debate on draft Article 10(3) [corresponding 10 Article 16(4)]
in the Constituent Assembly - referrcd to in para 28 - shows that a
substantial number of members of the Constituent Assembly msisted upon
a "provision (being} made for the entry of certain communitics which have
s0 far been outside the administration”, and that draft clause (3) was put
_in recognition and acceptance of the said demand. It is a provision which
must be read along with and in harmony with clause (1). Indeed, cven
without clause (4), it would have been permissible for the State to have
evolved such a classification and made a provision for reservation of
appoiniments/posts in their favour. Clause (4) merely puts the matter
beyond any doubt in specific 1orms,

Regarding the view expressed in Balai and Devadasan, it must be
remembered that at that time it was not yct recognised by this court that
Article 16(1) being a facet of Article 14 does implicitly permit classifica-
tion, Once this feature was recognised the theory of clause (4) being an
exception to clausc (1} becamc untenable, [t had to be accepted that clavse
(4) is an instance of classification inherent in clause (1), Now, just as
Article 16(1) is a facet or an claboration of the principle underlying Article
14, clause (2) of Article 16 is also an elaboration of a facet of clause (1).
If clause (4) is an exception to clavse (1) then it is equally an exccption 1o
clause (2). Question then ariscs, in what respect is clause (4} an cxception
to clause (2), if ‘class’ docs not means ‘caste’. Neither clause (1) nor clause
(2) speak ol class. Does the contention mean that clause (1) does not
pernit classification and therefore clause (4) is an exception to it. Thus,
from any poiat of vicw, the contention of the petitioners has no meril.

Question 2(b}: Whether Article 16(4) is exhaustive of the concept of
reservations in fovonr of backward classes?

38. The question than arises whether clause (4) of Article 16 is
exhaustive of the topic of reservations in favour of backward classes. Before
we answer this question it is well to examine the mcaning and conteat of
the cxpression “reservation”. Its meamng has to be ascertained having
regard to the context in which it occurs. The relevant words are “any
provision lor the reservation of appoiniments or posts." The question is
whether the said words contemplate only one form of provision namely
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reservation stmplicitor, or do they take in other lorms of special provisions
like preferences, concessions and exemptions. In our opinion, reservation
s the highest form of speciat provision, while preference, concession and
excmption are lesser forms. The Constitutional scheme and context of
Article 16(4} induces us to take the view that larger concept of reservations
takes within its sweep all supplemental and ancilliary provisions as also
lesser types of special provisions like exemptions, concessions and relaxa-
tions, consistent no doubt with the requirement of maintenance of efficien-
cy of administration - the admonition of Article 335. The several
concessions, exemptions and other measures issued by the Railway Ad-
ministration and noticed in Karamchari Sangh are instances of supplemen-
tay, incidental and ancilliary preovisions made with a view to make the main
provision of reservation effective i.c, to ensurc that the members of the
reserved class fully avait of the provision for reservation in their favour.
The other type of measuore is the one in Thomas. There was no provision
for reservation in favour of Scheduled Castes/Scheduled Tribes in the
matter of promotion to the category of Upper Division Clerks. Certain tests
were required to be passed before a Lower Division Clerk could be
promoted as Upper Division Clerk. A large number of Lower Division
Clerks belonging to 8.C./S.T. were not able to pass those tests, with the
result they were stagnating in the category of L.D.Cs. Rule 13AA was
accordingly made empowering the government to grant exemption to mem-
bers of 8.C./8.T. from passing those tests and the Government did exempt
them, not absolutely, but only for a limited period, This provision for
exemplion was a lesser form of special treatment than reservation. There
is no reason why such a special proviston should not be held to be included
within the larger concept of reservation. It is in this context thar the words
"any provision for the reservation of appointments and posts” assume
significance. The word "any" and the associated words must be given their
due meaning. They are not a mere surpiusage. It ts true that in Thomes it
was assumed by the majority that clause {4) permits only one form of
provision namely reservation of appointments/posts and that if any conces-
sions or exemptions are o be extended to backward classes it can be done
only under clavse (1) of Article 16. In fact the argument of the writ
petitioners (who succeeded before the Kerala High Court) was that the
only type of provision that the State can make in favour of the backward
classes is reservation of appointments/posts provided by clause {(4) and that
the said clause does not contemplate or permit granting of any exemptions
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ar concessions to the backward classes. This argument was accepted by
Kerala High Court. This Court, however, by a majority (Ray,C.J., Mathew,
Krishna Iyer and Fazal Ali, J).) reversed the view taken by Kerala High
Court, holding that such exempticns/concessions can be extended under
clause (1) of Article 16. Beg, J. who joined the majority in exemption
provided by impugned notification was indeed a kind of reservation and
was warranted by and relatable to clause (4) of Article 16 itself. This was
because - according to the learned Judge - clause (4) was exhaustive of the
provisions that can be made in favour of the backward classes in the matter
of employment. We are inclined to agree with the view taken by Beg, J. for
the reasons given hereinabove. In our opinion, therefore, where the State
finds it necessary - for the purpose of giving full effect to the provision of
reservation to provide certain exemptions, concessions or preferences to
members of backward classes, it can extend the same under clause {4)
itsclf. In other words, all supplemental and ancilliary provisions to ensure
full availment of provisions for reservation can be provided as part of
concept of reservation itself. Similarly, in a given situation, the State may
think that in the case of a particular backward class it is not necessary to
provide reservation of appointments/posts and that it would be sufficient
if a certain preference or a concession is provided in their favour. This can
be done under clause (4) itself. In this sense, clause (4) of Article 16 is
exhaustive of the special provisions that can be made in favour of "the
backward class of citizens”. Backward Classes having been classified by the
Constitution itself as a class deserving special treatment and the Constitu-
tion having itself specified the nature of special treatment, it should be
presumed that no further classification or special treatment is permissible
in their favour apart from or outside of clanse (4) of Article 16.

Question 2(c): Whether Anticle 16(4) is exhaustive of the very concept
of reservations?

59. The aspect next to be considered is whether clause (4) is exhaus-
tive of the very concept of reservations? In other words, the question 1s
whether any reservations can be provided outside clause (4} ie., under
clause (1) of Article 16. There are two views on this aspect, On a fuller
consideration of the matter, we are of the opinion that clause (4) is not,
and cannot be held to be, exhaustive of the concept of reservations; it is
exhaustive of reservations in favour of backward classes alone. Merely
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bacause, one form of classification is slated as a specific clawsce, it docs not
follow that the very concept and power of classification implicit in ¢lause
(1) is exhausted thcreby. To say so would not be correct in principle. But,
at the same time, one thing is clear, 1L is in very exceptional situations, -
and not for all and sundry reasons - that any further reservations, of
whatever kind, should be provided under clause (1). In such cases, the
State has to satisfy, if called vpon, that making such a provision was
nccessary (in public interest) to redress a specific situation. The very
presence of clause {4) should act as a damper upon the propensity to
create further classes deserving special treatment. The reason for saying so
is very simply. If reservations are made both under clause {4) as well as
under clause (1), the vacancies available for free competition as well as
reserved categorics would be correspondingly wittled down and that is not
4 reasonable thing Lo do.

Whether clause (1) of Article 16 does not permit any reservations?

60. For the reasons given io the preceding paragraphs we must reject
the argument that clause (1) of Article 16 permits only extending of preferen-
ces, coneessions and exemptions, but does not permit reservation of appoint-
ments/posts, As pointed out in para (54) the argument that no reservations
canbe made under Article 16(1) s really inspired by the opinion of Powel, J.
in Bakke. But in the very same paragraph we had pointed out that it is not the
unanimous opinion of the Court. In principle, we see no basis for acceding to
the said contention. What kind of special provision should be made in favour
of a particular class is a matter for the Stale to decide, having regard to the
facts and circumstances of a given silnation - subject, of course, to the
observations in the preceding paragraph.

PART - iV (QUESTIONS 3, 4 AND 5)

Question 3(a}: Meaning of the expression "Backward Class of citizens"
in Article 16¢(4).

61. What does the expression "Backward Class of Chtizens" in Article
16(4) signify and how should they be identified? This has been the single-
most difficult guestion tormenting this nation. The expression is not
defined in the Constitution. What does it mean then? The arguments
before us mainly revolved round 1his question. Several shades of opinion
have been presenied to us ranging from one extreme to the other. Indeed,
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it may be difficult to set out in full the reasoning presented before us orally
and in several written propositions submitted by various counsel. We can
mention only the substance of and the broad features emerging from those
submissions. At one end of the spectrum stands Sri N.A.Palkhiwala (sup-
ported by several other counsel) whose submissions may briefly be sum-
matised in the following words: a secular, unified and caste-less society is
a basic feature of the Constitution. Caste is a prohibited ground of distinc-
tion under the Constitution. It ought be erased atogether from the Indian
Society. It can never be the basis for determining backward classes referred
to in Article 16(4). The Report of the Mandal Commission, which is the
basis of the impugned Memorandums, has treated the expression "back-
ward classes” as synonymous with backward castes and has proceed to
identify backward classes solely and exclusively on the basis of caste,
~ ignoring all other considerations including poverty. It has indeed invented
castés for Non-Hindus where none exists. The Report has divided the
nation into two sections, backward and forward, placing 52% of the
" population in the former section. Acceptance of Report would speil dis-
aster to the unity and integrity of the nation. If half of the posts are reserved
for backward classes, it would seriously jeopardise the efficiency of the
administration, educational system, and all other sevices resulting in back-
- wardness of the entire nation. Merit will disapear by deifying backward-
ness. Article 16(4) is broader than Article 15(4). The expression "backward
class of citizens” in Article 16(4) is not limited to "socially and educationally
backward classes” in Articdle 15(4). The impugned Memorandums, based
on the said report must necessarsily fall to the ground along with the
Report. In fact the main thrust of Sri Palkhiwala’s argument bas been
against the Mandal Commission Report,

62. Sr1 K.K.Venugopal appearing for the pefitioner in Writ Petition
No0.930 of 1990 adopted a slightly different approach while reiterating that
the expression "backward classes of citizens’ in Article 16(4) cannot be
constured as backward castes. According to bim, backwardness may be
social and educational and may also be economic. The authority appointed
to identify backward classes must first settle the criteria or the indicators
for determining backward classes and then it must apply the said criteria
to cach and every group in the country. In the course of such identification,
it may well happen that certain castes answer and satisfy the critenia of
backwarduess and may as a whole qualify for being termed as a backward
class, But it is not permissible to start with castes to determine whether a
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caste is.a backward class. He relied upon the provision in clause (2) of
Article 38 and Article 46 to say that the objective is to minimize the
ingqualities in income not only among individuals but also among groups
of persons and ta help the weaker sections of the saciety. The economic
criterion is an important one and must be applied in determining backward
classes and also for excluding those sections or identified groups who may
for the sake of convenicnce be referred to as the ‘creamy layer’, Since
castes do not exist among Muslims, Christians and Sikhs, caste can never
be the basis of identification. The learned counsel too pointed out the
alleged basic errors in the approach adopted by and conclusions arrived at
by the Mandal Commission.

Smt. Shyamala Pappu also took the stand that caste can never be the
basis for identification. Accotding to her, survey to identify backward
classes should be from individual to Individual; it cannot be caste-wise, To
the same effect are the submissions of Sri P.P. Rao appearing for the
Supreme Court Bar Association. According to him, the only basis for
identifying backward classes should be occepation-cum-means as was done
in the State of Karnataka at & particular stage which aspect is dealt with
and approved by this court in Chitralekha & Ors. v. State of Mysore, [1964]
6 S.C.R.368. A secular socialist society, he submitted, can never
counterance identification of backward classes on the basis of caste which
would only perpetuate and accentuate caste differences and generate
antagonism and antipathy between castes.

63. At the other end of the spectrum stands Sri Ram Jethmalani,
counsel appearing for the State of Bihar supported by several other coun-
sel. According to him, backward castes in Article 16(4) meant and means
only the members of Shudra casts which is located between the three upper
castes {Brahmins, Kshatriyas and Vaishyas) and the oul-castes
{Panchamas) referred to as Scheduled Castes. According to him, Article
16(4) was conceived only for these "middle castes” i.e., castes categorised
as shudras in the caste system and for none else. These backward castes
have suffered centuries of discrimination and disadvantage, leading to their
backwardness. The expression "backward classes" does not refer to any
current characterstic of a backward caste save and except paucity or
inadequacies of representation in the apparatus of the Government. Pover-
ty is not a necessary criterion of backwardness; in is in fact ircelevant. The
provision for reservation is really a programme of historical compensation.
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It is neither a measure of economic reform nor a poverty alleviation A
programme. The learned counsel further submitted that it is for the State
to determine who are the backward classes; it 1s not a matter for the court.
The decision of the Government is not judicially reviewable. Even if
reviewable, the scope of judicial review is extremely limited - to the only
question whether the exercise of power is a fraud on the Constitution, The
learned counsel referred to certain American decisions to show that even
in that country several programmes of affirmative action and compensatory
discrimination have been evolved and upheld by courts.

64. Dr. Rajiv Dhawan, learned counsel appearing for Srinarayana
Dharama Paripalana Yogam (an association of Ezhavas in Kerala) sub-
mitted that Article 16(4) and 15(4) occupy different ficlds and serve
different purposes. Whereas Article-15(4) contemplates positive action
programmes, Article 16(4) enables the State to undertake schemes of
positive discrimination. For this reason, the class of intended beneficiaries
under both the clauses is different. The social and educational backward-
ness which 1s the basis of identifying bakcwardoess under Arxticle 15(4) is
only partly true in the case of ‘backward class of citizens’ in Article 16(4).
The expression "any backward class of citizens” occurring in Article 16(4)
must be understood in the light of the purpose of the said clause namely,
empowerment of those groups and classes which have been kept out of the
administration - classes which have suffered historic disabilites arising from E
discrimination or disadvantage or both and who must now be provided
entry into the adminisirative apparatus. In the light of the fact that the
Scheduled Castes and Scheduled Tribes were alse intended to be
beneficiaries of Article 16(4) there is no reasor why caste cannot be an
exclusive criteria for determining beneficiaries under Article 16(4). Coun-
sel emphasised the fact that Article 16(4) speaks of group protection and
not individual protection,

Sri RK.Garg appearing for the Communist Party of India, an Inter-
venor, submitted that caste plus poverty plus location plus residence should
be the basis of identification and not mere caste. According to the learned G
counsel, a national concensus is essential to introduce reservations for
‘orther backward classes’ under Article 16(4) and that efforts must be
made to achieve such a concensus.

65, Sri Siva Subramanium appearing for the State of Tamil Nadu H
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supported the Mandal Commission Report in its entirety. According to
him, backward classes must be identified only on the basis of caste and that
no economic criteria should be adopted for the said purpoase. He submitted
that economic criteria may be employed as onc of the indicators for
identification of backward classes but once a backward class is identified
as such, there is no question of excluding any one from that class on the
basis of income or imeans or ot any other economic criterion. He referred
to the history of reservations in the province of Madras prior to inde-
pendence and now it has been working there successfully and peacefully
over the last several decades,

Sri P.5.Poti appearing for the State of Kerala supported the iden-
tificaion of backward classes solely and exclusively on the basis of caste.
He submitted that the caste system is scientifically organised and practiced
in Kerala and, therefore, furnishes a perfectly scientific basis for wdentifica-
tion of backward classes, He submitted that besides the vice of un-
touchability, another greater vice of ‘unapproachability’ was also being
practiced in that State.

511 Ram Awadesh Singh, M.P., President of Lok Dal and President
of All India Federation of Backward Classes, Scheduled Castes, Scheduled
Tribes and Religious minorites submitted that caste should be the sole
criteria for determining backwardness. He referred to centuries of injustice
meted out by upper castes to shidras and panchamas and submitled that
these castes must now be given a share in the governance of the country
which alone will assure their dignity besides mstllhng in them a sense of
confidence and a spirit of competition.

66. Sri K.Parasaran, learned counsel appearing for the Union of
India urged the following submissions:

(1) The reservation provided for by clause (4) of Article 16 is not in
favour of backward citizens, but tn favour of backward class of citizens.
What is to be identified is backward class of cilizens and not citizens who
can be classified as backward. The hemogeneous groups based on religion,
race, caste, place of birth etc. can form a class of citizens and if that class
is backward there can be a reservation in favour of that class of citizens.

(2) Caste is a relevan! consideration, It can gven be the dominant
consideration. Indeed, most of the lists prepared by the States are prepared



INDRA SAWHNEY v, U.OL 621

with reference Lo and on the basis of castes. They have been upheld by this
court,

(3) Article 16(2) prohibits discrimination only on any or all of the
grounds mentioned therein. A provision for protective discrimination on
any of the said gronnds coupled with other relevant grounds would not fall
within the prohibition of clause (2). In other words, if reservation is made
in favour of backward class of citizens the bar contained in clause {2) is
not attracted, even if the backward classes are identified with reference to
castes. The rcason is that the reservation is not being made in favour of
castes simplicitor but on the ground thart they are backward castes/classes
which are not adequately represented in the services of the State.

(4) The criteria of backwardness evolved by Mandal Commission is
perfectly proper and unobjectionable. It has made an extensive investiga-
tion and has prepared a list of backward classes. Even if there are instances
" of under-inclusion or over-inclusion, sach errors do not vitiate the entire
exercise. Moreover, whether a particular caste or class is backward or not
and whether it is adequately represented in the services of the State or not
are questions of fact and are within the domain of the executive decision.

67. In paragraphs 33 to 42, we have noticed how this cowrt has been
grappling with the problem over the years. In Venkataraman’s case, a
Seven-Judge Bench of this court noticed the list of backward classes
mentioned m Schedule I to the Madras Provincial and Subordinate
Service Rules, 1942, as also the fact that backward classes were enumerated
on the basis of castefrace. It found no objection thereto though in Cham-
pakam, rendered by the same Bench and on the same day it found such a
classification bad under Article 15 on the ground that Article 15 did not
contain a clause corresponding to clause (4} of Article 16. In
Venkataraman's case this court observed that in respect of the vacancies
rescrved for backward classcs of Hindus, the petitioner (a Brahmin) cannot
have any claim inasmuch as "those reserved posts (were reserved) not on
the ground of religion, race, caste etc. but because of the necessity for
making a provision for reservation of such post in favour of a backward
~ class of citizens." The writ petition was allowed on the ground that the
allocation of vacancies to and among communities other than Harijans and
backward classes of Hindus cannot be sustained in view of clauses (1) and
{2) of Article 16.
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68. Though Balaji was not a case arising under Article 16(4), what it
said about Article 15(4) came to be accepted as equally good and valid for
the purpose of Article 16(4). The formulations enunciated with respect to
Article 15(4) were, without question, applied and adopted in cases arising
under Article 16(4). It is, therefore, necessary to notice precisely the
formulations in Balaji relevant in thig behalf. Gajendragadkar,J. speaking
for the Constitution Bench found, on an examination of the Nagangowda
Committee Report, "that the Committee virtually equated the class with
the castes.” The learned Judge then examined the scheme of Article 15, the
meaning of the expression ‘class’, the importance of caste in the Hindu
social structure and observed, while dealing with social backwardness:

"Therefore, in dealing with the question as to whether any
class of citizens is socially backward or not, it may not be
irrelevant to consider the caste of the said group of
citizens........Though the caste of the group of citizens may
be relevant, its importance should not be exaggerated. If
the classification of backward classes of citizens was based
solely on the caste of the citizen, it may not always be logical
and may perhaps contain the vice of perpetuating the caste
themselves."

The learned Judge further proceeded to hold:

"Besides, if the caste of the group of citizens was made the
sole basis for determining the social backwardness of the
said group, the test would inevitably break down in relation
to maay sections of Indian society which do not recognise
castes in the conventional sens¢ known to Hindu society.
How is one going to decide whether Muslims, Christians
or Jains or even Lingayats are socially backward or not?
The test of castes would be inapplicable to those groups,
but that would bardly justify the exclusion of these groups
in to to from the operation of Art.15(4). It is not unlikely
that in some States some Muslims or Christians or Jains
forming groups may be socially backward. That is why we
think that though castes in relation to Hindug may be a
relevant factor to consider in determining the social back-
wardness of groups or class of citizens, 1t cannot be made
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the sole or the dominant test in that behalf. Social back- A
wardness is in the ultimate analysis the result of paverty to
a very large extent,....It is true that social backwardness
which results form poverty is likely to be aggravated by
considerations of caste t0 which the poor citizens may
belong, but that only shows the relevance of both caste and
poverty in determining the hackwardness of citizens."

The learned Judge stressed the part played by the occupation, con-
ventional beliefs and place of habitation in determining the social back-
wardness. Inasmuch as the identification of backward classes of
Nagangowda Commiltee was based almost solely on the basis of caste, it ¢
was held to be bad.

The criticism of the Respondents’ counsel against the Judgment runs
thus: While 1t recognises the relevance and significance of the caste and
the integral connection between caste, poverty and social backwardness, it
yet refuses to accept caste as the sole basis of identifying socially backward D
classes, partly for the reason that castes do not exist among non-Hindus.
The Judgment does not examine whether caste can or cannot form the
starting- point of process of identification of socially backward classes. Nor
does it consider the aspect - how does the non-existence of castes among
non-Hindus (assuming that the said premise is factually true) makes it
itrelevant in the case of Hindus, who constitute the, bulk of the country's
population. There is no rule of law that a test of basis adopted must be
uniformly applicable to the entire population in the comntry as such,

Before proceeding further it may be noticed that Balaji was dealing

with Article 15(4), which clause contains the qualifying words "socially and F
educationally” preceding the expression "backward classes”. Accordingly, it
was held that the backwardness contemplated by Article 15(4) is both
social and educational. Though, clause (4) of Article 16 did not contain
any such qualifying words, yet they came to be read into it. In Janaki Prasad
Parimoo, Palekar, J. speaking for a Constitution Bench, took it as "well-set-
tled that the expression ‘backward classes’ in Article 16(4) means the same
thing as the expression ‘any socially and éducationally backward class of
citizens’ in Article 15(4)". More of this later.

69, In Minor P.Rajendran, the caste vis-g-vis class debate took a sharp
turn. The ratio in this case marks a definite and clear shift in emphasis. |
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{We have dealt with it at some length in para 36). Suffice it to menton
here that in this decision, it was held that "a caste is also a class of citizens
and if the caste as a whole is socially and educationally backward reserva-
tion can be made in favour of such a caste on the ground that it is a socially
and educationally backward class of citizens within the meaning of Article
15(4)........]Jt is true that in the present case the list of socially and educa-
tionally backward classes has been specified by castc. But that docs not
necessarily mean that caste was a sole consideration and that persons
belonging to these castes ate also not a class of socially and educationally
backward citizens," This principle was reiterated in Peeriakanipan. Balram
and Trilokinath-11. We have referred to these decisions at some length in
paras 38 and 39. In Peeriskaruppan, HegdeJ. concluded, "a caste has
always been recognised as a class.”

70. This issue was gonc into in some detail in Vasamt Kumar, where
all the five Judges constituting the Constitution Bench expressed different
opinions. Chandrachud,CJ. did not express imself an this aspect but other
four learned Judges did. Desai, J, recognised that "in the early stages of
the functioning of the Constitution, it was accepted without dissent or
dialogue that caste furnishes a working criterion for identifying socially and
educationally backward class of citizens for the purpose of Art.15(4)." He
also recognised that "thers has been some vacillation on the part of the
Judiciary on the question whether the caste should be the basis for recog-
nising the backwardness." After examining the significance of caste in the
Indian social structure, the learned Judge observed:

"Social hierarchy and economic positipn exhibit an indis-
putable mutuality, The lower the caste, the poorer its
mentber. The poorer the members of a caste, the lower the
caste. Caste and economic situation, reflbcting each other
a5 they do are the Deus ex-Machina of the social status
occupied and the economic power weilded by an individual
or class in rural society. Social status and econamic power
are so woven and fused into the caste system in Indian rural
society that one may without hesitation, say that if poverty
be the cause, caste is the primary index of social backward-
ness, so that social backwardness is often readily identifi-
able with reference to a person’s caste.”
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The learncd Judge also recogmised that caste system has even
penefrated other religions to whom the practice of caste should be
anathema. He observed: .

"So sadly and oppressively deep-rooted is caste in our
country that it has cut across even the barriers of religion.
The caste system has penetrated other religious and dis-
sentient Hindu sects to whom the practice of caste should
be anethma and today we find that practitioners of other
" religious faiths and Hindu dissentients are some times as
rigid adherents to the system of caste as the conservative
Hindus. We find Christians Harijans, Christian Madars,
Christian Reddys, Christian Kammas, Mujbi Sikhs, etc. etc.
In-Andhra Pradesh there is a community known as Pinjars
or Dudekulas (known in the North as ‘Rui Pinjane Wala'):
(professional cottonbeaters) who are really Muslims but
are treated in rural society, for all practical purposes, as a
Hindu caste. Several other instances may be given."

- Having thus noticed the pernicious effects of the caste system, the
learned Judge opined that the only remedy in such a situation is to devise
a method for determining social and educational backward classes without
reference to caste. He stressed the significance of economic criterion and
of poverty and concluded that a time has-come when the economic
criterion alone should be the basis tor identifying the backward classes.
Such an identification has the merit of advancing the secular character of
the nation and will tend towards nullifying caste influence, said the learned

Judge.

71, Chinnappa Reddy,J. dealt with the 'question at quite some length.
The learned Judge quoted Max Weber, according to whom the three
dimensions of social inequality are class, status and power - and stressed
the importance of poverty in this matter, Learned Judge opined that caste
system is closely entwined with economic power. In the words of the
learned Judge:

'"Socia.l status and economic power are so woven and fused
into the caste system in Indian rural society that one may
without hesitation, say that if poverty be the cause, caste is
the primary index of social backwardness, so that social

G
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backwardness is often readily identifiable with reference
to a person’s caste.”

The learned Judge too recognised the percolation of caste system
into other religions and concluded his opinion in the following words:

"Poverty, caste, occupation and habitation are the principal
factors which contribute to brand a class as socially back-
ward........But mere poverty it seems is not enough to invite
the Constitutional branding, because of the vast majority
of the people of our country are poverty-struck but some
among them are socially and educationally forward and
others backward........ Trie, a few members of those caste
or social groups may have progressed far enough and
forged ahead so as to compare favourably with the leading
forward classes economically, socially and educationally.
In such cases, perhaps an upper income ceiling would
secure the benefit of reservation to such of those members
of the class who really deserve it.....Class poverty, not
individual poverty, is thercfore the primary test....” Once
the relevant conditions are taken into consideration and
the backwardness of a class of people is determined, it will
not be for the court to interfere in the matter. Bue, lest
there be any misunderstanding, judicial review will not
stand excluded.”

72. APSen]J. dealt with this guestion in a short opinion, According
to him:

..... The predominant ard only factor for making special
provisions under Art.15(4) or for reservation of posts and
appotatments under Art.16(4) should be poverty, and caste
or a sub-caste or a group should be used only for purposes
of identification of persons comparable’ to Scheduled Cas-
tes or Scheduled Tribes, till such members of backward
classes attain a state of enlightenment and there is eradica-
tion of poverty amongst them and they become equal
partners in a new social order in our national kfe."

73. "E.S.Venkataramiah,J. too dealt with this aspect at some length,
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After examining the origins of the caste and the ugly practices associated A
with it, the learned Judge opined:

"An examination cf the question in the background of the

Indian social conditions shows that the expression *back-

ward classes’ used in the Constitution referred only tothose

who were born in particular castes, or who belonged to B
particular races or tribes or religious minorities which were

backward."

The learned Judge then referred to the debates in the Constituent
Assembly on draft Article 10 and other allied articles, including the speech
of Dr. Ambedkar and observed thus:

"The whole tenor of discussion in the Constituent Assembly

pointed to making reservation for a minority of the popula-

tion including Scheduled Castes and Scheduled Tribes

which wete socially backward. During the discussion, the D
Constitution (First Amendment) Bill by which Article

15(4) was introduced, Dr. Ambedkar referred to Article

16(4) and said that backward classes are ‘nothing else but

a collection of certain castes. This statement leads to a

reasonable inference that this was the meaning which the E
Constituent Assembly assigned to classes’ at any rate so far

as Hindus were concerned.”

The learned Judge also supported the imposition of a means test as
was done by the Kerala Government in K.SJayasree & Anr. v, State of
Kerala & Anr, [1977] 1 S.C.R.194, F

The above opinions emphasise the integral connection between caste,
occupation, poverty and social backwardness. They recognise that in the
Indian context, lower castes are and ought to be treated as backward
classes. Rajendran and Vasant Kumar (opinions of Chinnappa Reddy and
Venkataramiah, JJ.} constitute important milestones on the road to recog-
nition of relevance and significance of caste in the context of Article 16(4)
and Article 15(4).

74. At this stage, it would be fruitful to examine, how he words "caste”
and "class" were understood in pre-Constitution India. We shall first refer H
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to various Rules in force in several parts of India, where these expressions
were used and notice how were these expressions defined and understood.
In the Madras Provincial and Subordinate Service Rules, 1942, framed by
the Governor of Madras under Section 241(2)(b) read with 255 and 275 of
the Government of India Act. 1935, the expression “backward classes” was
defined in clause 3(A) of Rule 2. (The porvinces of Madras at that time
covered not only the present State of Tamil Nadu but also a major portion
of the present State of Andhra Pradesh and parts of present States of
Kerala and Karnataka,) The definition read as follows:

"3(A)."Backward classes' means the communities men-
tioncd in Schedule NI of this part.'

Schedule HI bore the heading "backward classes", It was a collection
of castes and tribes under the sub-heading "race, tribe or caste." The
backward classes in the Schedule not only included the backward castes
and tribes tn Hindu religion but also certain sections of Muslims in the
nature of castes. For example, item (23) in Schedule III referred to
‘Dudekula” who, as is well known, is a socially disadvantaged section of
Muslims - in effect, a caste - pursuing the occupation of ginning and
cleaning of cotton and preparing pillows and mattresses. In this connection,
reference may be had to Chapter III - ‘History of the Backward Classes
Movement in Tamil Nadw - of the Report of the Tamil Nadu Second
Backward Classes Commission (1985), which inter alia refers to formation
of ‘The Madras Provincial Backward Classes League, an association rep-
resenting the various backward Hindu communities’ in 1934 and its
demand for separate represeatation for them in services.

The former State of Mysore was one of the earliest States, where
certain provisions were made in favour of Backward Classes. The opinion .
of E.S.Venkataramiah, J. in Vasant Kiumar, (at pages 442-443) traces briefly
the history of reservations in the State of Mysore from 1918-21 upto the
re-organisation of State. The learncd Judge points out how the expression
‘backward classes’ and ‘backward communities’ were used interchangeably.
All the castes/communities’ except Brahmins in the State were notified as
backward communities/castes. As far back as 1921, preferential recruit-
ment was provided in favour of "backward communities’, in Government -
services. '

In Bombay province, the Government of Bombay, Finance Depart-
ment Resolution No.2610 dated 5.2.1925 defined "Backward Classes” as all
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except Brahmins, Prabhus, Marwaris, Parsis, Banyas and Christians. Cer-
tain reservations in Government service were provided for these classes. In
1930, the State Committee noticed the over-lapping meanings attached to
the expressions "depressed classes” and “backward classes” and recom-
mended that "Depressed Classes” should be used in the sense of untouch-
ables, a nsage which "will coincide with existing common practice.” They
proposed that the wider group should be calied "Backward Classes”, which
should be subdivided into Depressed Classes (i.c., untouchables);
Aboriginals and Hill Tribes; Other Backward Classes (including wandering
tribes). They opined that the groups then currently called Backward Clas-
ses should be renamed "intermediate classes". In addition to 36 Depressed
classes (approximate 1921 population 1.475 mitlions) and 24 Aboriginal
and Hill Tribes (approximate 1921 population 1.323 millions), they listed
95 Other Backward Classes (approximate 1921 population 1.041 millions)".

75. In the former princely State of Travancore, the ¢xpression used
was "Communities”, as would be evident from the Proceedings of the
Government of His Highness the Maharaja of Travancore, contamed in
Order R, Dis. N.893/gencral dated Trivandrum, 25th June, 1935. It refers
to earlier orders on the subject as well. What is significant is that the
expression "communities” was used as taking in Muslims and certain sec-
tions of Christians as well; it was not understood as confined to castes in

Hindu social system alone. The operative portion of the order reads as
follows:

"....Accordingly, Government have decided that all com-
munities whose population is approximately 2 per cent of
the total population of the State or about one lakh, be
recognised as separate communities for the purpose of
recruitment to the public service. The only exception from
the above rule will be the Brahmin community who, though
forming osly 1.8 per cent of the total population, will be
dealt with as a separate community. On the above basis the
classification of communities will be as follows:-

A, HINDU
1. Brahmin.
2, NMavar,
3. Other Caste Hindu.
4

Kumimuvla.



630 SUPREME COURT REPORTS [1992] SUPP. 2 S.CR.

A 5. Nudar,
6. Ezlmva.
7. Cheramar (Pulaya)
8. Other Hindu.
8. MUSLIM.
B
C. CHRISTIAN.
1. Jacobite.
2.  Marthomite,
3, Syriac Catholic.
'e 4. Latin Catbalic.
5. South India United Church.
6. Other Christian,"

In the then United Provinces, the term "Backward Classes" was
understood as covering both the untouchable classes as well other "Hindu
D Backward" classes. Marc Galanter says:

"The United Provinces Hindu Backward Classes League
(founded in 1929) submitted a memorandum which sug-
gested that the term "Depressed” carried a connotation "of
untonchability, in the scnse of causing pollution by touch
as in the case of Madras and Bombay" and that many
communities were Teluctant to identify themselves as
depressed. The League suggested the term “Hindw’
Backward™ as a more suitable nomenclature. The list of
115 castes snbmitted included all candidates from the
F untouchable category s well as a stratum above. “All of
the listed communities belong to non-Dwijas or degenerate
or Sudra classes of the Hindus," They were described as
low socially, educationally and economically and were said
to number over 60% of the population.”

The expression "depressed and other backward classes” occurs in the
Objectives Resolution of the Constituent Assembly moved by Jawaharlal
Nehru on December 13, 1946.

76. We may also refer to a speech delivered by Dr. Ambedkar on
H May 9, 1916 at the Columbia university of New York, U.S.A. on the subject
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"castes in India: their mechanism, genesis and development” (the speech A
was published in Indian Antiquary-May 1917-Vol. XLI), which shows that

as early as 1916, "class" and "caste” were used inter-changeably. In the
course of the speech, he said:

"...society is always composed of classes. It may be an

exaggeration to assert the theory of class-conflict, but the B

existence of definite classes in a society is a fact. Their basis

may differ. They may be economic or intellsctual or social,

but an individual in a society is always 2 member of a class.

This is a universal fact and early Hindu society could not

have been an exception to this rule, and, as a matter of fact, C
. we know it was not, If we bear this generalization in mind,

our study of the genesis of castc would be very much

facilitated, for we have only to determine what was the class

that first made itself into a caste, for class and caste, so to

say, are next door ncighbours, and it is only a span that

separates the two, A Caste is an Enclosed Class.” . D

A little later he staied:

"We shall be well advised to recall at the outset that the

Hindu society, in common with other societies, was com-

posed of classes and the earlicst known are the (1) Brah- E
mins or the priestly class; (2) the Kshatriya, or the military

class; (3) the Vaishya, or the merchant class and (4) the

Shudra or the artisan and menial class. Particular attention

has to be paid to the fact that this was essentially a class

system, in which individuals, when qualified, could change F
their class, and therefore classes did change their person-

nel. At some time in the history of the Hindus, the priesily

ctass socially detached itself from the rest of the body of
people and through a closed-door policy became a caste

by itself. The other classes being subject to the law of social

division of labour underwent differentiation, some into
large, others into very minute groups." -

77. In Encyclopaedia Britannica Vol.16, the following statement oc-
curs under the heading "Slavery, Serfdom and Forced labour" under the
stb-heading "servitude in Ancient India and China." - "castes in India." H
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"More abundant than slavery were serfdom. Within the
rigid classification of social classes in ancient India, the
Sudra caste was obliged to serve the Ksatriya, or warrior
caste, the Brahmins, or priests, and the Vaisyas, or farmers,
cattle raisers and merchants. There is an unbreakable
barrier, however, separating these castes from the inferior
Sudra caste, the descendants of the primitive indigenous
people who lived in serfdom.

In those times it was not a person’s economic wealth that
gave him his social rank but rather his social and racial
level; and thus one of the Manu’s laws says" Although able,
aSudra must not acquire cxcess riches, since when a Sudra
acquires a fortune, he vexes the Brahmans with his in-
solence.” The barrier separating the servile castes took on
extreme cruclty in some laws:

The -legal condition of the Sudra left him only death as a
means of improving his condition.”

In Legal Thesaurns (Regular Edition) the following meanings are
given 1o the word "class";

Assortment, bracket, branch, brand, breed, caste, category,
classificatton, classes, denomination, designation, divi-
siop.....; gradation, grade, group, grouping hierarchy......
sect, social rank, social status.....".

The following mcanings are given to the word "caste” in Webster’s
English Dictionary:

"(1) a race, stock, or breed of men or animals (2); one of
the hereditary ciasses into which the society of India is
divided in accordance with a system fundamental to Hin-
duism, reaching back into distant antiquity, and dictating
to every orthodox Hindu the rules and restrictions of all
social intercourse and of which each has a name of its own
and special customs that restrict that occupation of its
members and their intercourse with the members of the
other classes (3)(a); a division or class of society comprised
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of. persons within a separate and exclusive order based
variously upon differences of wealth, inherited rank or
privilege, profession, occupation......(b) the position con-
ferred by caste standing. (4) a system of social statification
more rigid than a class and characterized by hereditary
statws, endogamy and social barriers rigidly sanctioned by
custom law or religion.”

All the above material does go to show that in pre-Independence
India, the expressions “class’ and ‘caste’ were used interchangeably and that
caste was understood as an enclosed class.

78. We may now (ura to Constituent Assembly debates with a view
to ascertain the original intent underlying the use of words "backward class
of citizens”. At the outset we must clarify that we are not taking these
debates or even the speeches of Dr. Ambedkar as conclusive on the
meaning of the expression "backward classes.” We are referring to thess
debates as furnishing the context in which and the objective to achieve
which this phrase was put in clause (4). We are awate that what is said
during these debates is not conclusive or binding upon the court because
several members may have expressed several views, all of which may not
be reflected in the provision finally enacted. The speech of Dr, Ambedkar
on this aspect, however, stands on a different footing. He was not only the
Chairman of the Drafting Committee which inserted the cxpression "back-
ward" in draft Article 10(3) [it was not there in the original draft Article
10(3)], he was virtually piloting the draft Article. In his speech, he explains
the reason behind draft clause (3) as also the reason for which the Drafting
Committee added the expression "backward” in the clause. In this situation,
we fail to understand how can anyonc ignore his speech while trying to
ascertain the meaning of the said expression. That the debates in Con-
stitucnt Assembly can be relied upon as en gid to interpretation of a
constitutional provision is borne out by a series of decisions of this Courl.
See Madhy Limaye, ALR. 1969 5.C. 1014 ar 1018; Golaknath v. State of
Punjab, ALR. 1967 §.C.1643 a1 1657 (Subba Rao, CJ.); opinion of Sikri,
Cl., in Dhilfon v. Union of India, [1972] 2 §.C.R.33 and the several opinions
in Keshavananda Bharati, [1973] 4 8.C.C.225 where the relevance of these
debates is potnted out, emphasising at the same time, the extent to which
and the purpose for which they can Le referred to). Since the expression
"backward” or 'backward class of citizens" is not defined in the Act,
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reference to such debates is permissible to ascertain, at any rate, the
context, background and objective behind them. Particularly, where the
Court wants to ascertain the ‘original intent” such reference may be un-
avoidable.

79. According to Dr. Ambedkar (his speech is referred in para 28
and nezd not be reproduced here), the Drafting Committee was of the
opinion that such a qualifying cxpression was necessary to indicate that the
classes of citizens for whom reservations were to be made are thosc
"communitiecs which have not had so far representation in the State." It was
also of the opinion that without such a gualifying expression (like
‘backward’) the "exemption made in favour of reservation will ultimately
eat up the rule altogether”, This was also the opinion of Sri K.M,Munshi,
who too was a member of the Drafting Committee. In his speech (referred
to in para 27) he explains why the said qualifying expression "backward”
was inserted by the Drafting Committee in draft Asticle 10(3). His speech,
in so far as it is relevant on this aspect, has been guotad in extenso in para
28 and need not be repeated here.

In our opinion too, the words "class of citizens - not adequately
represented in the services under the State” would have been a vague and
uncertain description. By adding the word "backward" and by the speeches
of Dr, Ambedkar and Sri KM Munshi, it was made clear that the "class of
citizens.......not adequately represented in the services under the State™
meant only those classes of citizéns who were not so represented on
account of their social backwardness.

Reference can also be made in this context to the speech of Dr.Am-
bedkar in the Parliament at the time the First Amendment to the Constitu-
tion was being enacted, It must be remembered that the Parliament which
enacted the First Amendment was the very same Constituent Assembly
which framed the Constitution and Dr. Ambedkar as the Minister of Law
was piloting the Bill. He said that backward classes "are nothing else but
a collection of certain castes". (the relevant portion of his speech is referred
to in papa 32) and that it was for those backward classes that Article 15(4)
was being enacted.

80. Pausing here, we may be permitted to make a few observations, The
speeches of Dr. Ambedkar may have to be understood in the context of the
then obtaining ground realities viz.. (a) Hindus constituted 84% of the total
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population of India. And among Hindus, caste discrimination was unfor-
tunately an unpleasant reality; (b) caste system had percolated even the
Non-Hindu religions - no doubt to varying extents. Particularly among Chris-
tians in Southern India, who wers converts from Hinduism, it was being
practiscd with as much rabidity as it was among Hindus. (This aspect has
been stressed by the Mandal Commission (Chapter 12 paras11to 16) and has
also been judicially recognised. (See, for instance, the opinions of Desai and
Chinpappa Reddy, J). in Vasant Kumar}. Encyclopaedia Britannica-11-
Micropaedia refers to existence of castes amoag Muslims and Christians at
pages 618 and 619. Among Muslims, it is pointed out, a distinction is made
between ‘Ashrats’ (supposed to be descendants scondants of Arab im-
migrants) and non-Ashrafs (native converts). Both are divided into sub-
groups. Particularly, the non-Ashrafs, who are converts from Hinduism, it is

. pointed out, practice caste system (including endogamy)” in a manner close

to that of their Hindu counter-parts.” All this could not have been unknown
to Dr. Ambedkar, the keen social scientist that he was.

{c} It is sigmficant to notice that thronghout his speech mn the
Constituent Assembly, Dr, Ambedkar was using the word “communities”
(and not ‘castes”) which expression includes not only the castes among the
Hindus but several other groups. For example, Muslims as a whole were
treated as a backward community in the princely State of Travancore
besides several sections/denominations among the Christians. The word
"community" is clearly wider than "caste’ - and "backward communities"
meant not only the cestes - wherever they may be found - but also other
groups. classes and sections among the popuiace.

81, Indeed, there are very good reasons why the Comstitution could
not have used the expression "castes' or "caste” in Article 16(4} and why
the word "class" was the natural choice in the context. The Constitution was
meant for the entire country and for all time to come. Non-Hindu religions
like TIslam, Cheistianity and Sikh did not recognise caste as such though, as
pointed out hercinabove, castes did exist even among these religions to a
varying degree. Further, a Constitution is supposed to be a permanent
document expected to last several centuries. It must surely have been
envisaged that in future many classes may spring-up answening the test of
backwardness, requiring the protection of Article 16(4). It, therefore,
follows that from the use of the word "class” in Axticle 16(4), it cannot be

concluded either that "class” is antithetical to "caste” or that a caste cannot |
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A be a class or that a caste as such can never be taken as a backward class
of citizens, The word "class” in Article 16(4), in our opinion, is used in the
sense of sociad class - and not in the sense it is understood in Marxist
jargon.

In Rajendran, Triokinath-1i, Balram and Peerikarupan, this reality
was recognised and given effect to, notwithstanding the fact that they had
to respect and operate within the rather qualified formulation of Balaji,

For the sake of completeness, we may refer to a few passages from
Vasant Kumar to show what does the concept of ‘caste’ signify? D.A. Deas,
C J. defines and describes “caste” in the following terms:

What then is a caste? Thongh caste bas been discussed by
scholars and jurists, no precise definition of the expression
has emerged. A caste is a horizontal segmental division of
society spread over a district or a region or the whole State
D and also sometimes outside it. Homo Hierarchicus is ex-
pected to be the central and substantive element of the
caste/system which differentiate it from other social sys-
tems. The concept of purity and impurity conceptualises
the caste system......There are four essential features of the
E caste system which maintained its homo hierarchicus char-
acter; (1) hierarchy (2) commensality: (3) restrictions on
marriage; and (4) hereditary occupation. Most of the caste
are endogamouws groups. Intermarriage between two
groups is impermissible. But ‘Pratilom’ marriages are not

wholly known."
F
Venkataramiah ). also defined "caste” in practically the same terms.
He said:
"A caste is an association of families which practice the
G custom of endogamy i.e. which permits marriages amongst

the members belonging to such families only. Caste rules
prohibit its members from marrying outside their caste......
A caste is based on various factors. Sometimes it may be a
class, a race or a racial unit. A caste has nothing to do with
wealth. The caste of a person is governed by his birth, in a
H family. Certain ideas of ceremonial purity are peculiar to
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each caste....... Even the choice of occupation of members
of castes was predetermined in many cases, and the mem-
bers of particular caste were prohibited from engaging
themselves in other types of callings, profession or occupa-
tions. Certain occupations were considered to be degrad-
ing or impure.”

82. The above material makes it amply clear that 2 caste is nothing
but a social class - a socially homogeneons class. It is also an occupational
grouping, with this difference that its membership is hereditary. One is
born into it. Its membership is involuntary. Even if one ceases to follow
that occupation, still he remains and continues a member of that group. To
repeat, it is a socially and occupationally homogenous class. Endagamy is
its main charateristic. Its social status and standing depends upon the
nature of the occupation followed by it. Lowlier the occupation, lowlier the
social standing of the class in the graded hierarchy. In rural India, occupa-
tion-caste nexus is true even today. A few members may have gone to cities
or even abroad but when they return - they do, barring a few exceptions -
they go into the same fold again. It doesn’t matter if he has catned money.
He may not follow that particelar occupation. Still, the label remains. His
identity is not changed. For the purposes of marriage, death and all other
social functions, it is his social class - the caste - that is relevant. It is a
matter of common knowledge that an overwhelming majority of doctors,

engineers and other highly qualified people who go abroad for higher

studies or employment, return to India and marry a girl from their own
caste. Even those who ars settled abroad come to India in search of brides
and bridegrooms for their sons and daughters from among their own ca_sée
or community. As observed by Dr, Ambedkar, a caste is an enclosed class
and.it was mainly these classes the Constituent Assembly had in mind -

C

though not exclusively - while enacting Article 16(4). Urbanisation has to

some extent broken this caste- occupation nexus but not wholly, If one. sees
around himself, even in towns and cities, a barber by caste continues to do
_the same job - may be, in a shop (hair dressing saloon). A washerman
ordinarily carries on the same job though he may have a laundry of his owi.
May be some others too carry on the profession of barber or washerman
but that does not detract from the fact that in the case of an oveg-whelmmg
majority, the caste-occupatl'it'qn nexus subsists, In a rural context, of course,
a member of barber caste carrying on the occupation of a washerman or
vice versd would indeed be a rarity - it is simply not done. There, one is
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supposed to follow his caste occupation, ordained for him by his birth.
There may be exceptions here and there, but we arc concerned with
generality of the scene and not with exceptions or aberrations. Lowly
occupation results not only in low social position but also in poverty; it
generates poverty. “‘Caste- occupation-poverty’ cycle is thus an ever present
reality. In rural India, it is strikingly apparent; in urban centers, there may
be some dilution. But since rural India and rural population is still the
overwhelmingly predominant fact of life in india, the reality remains, All
the decisions since Balaji speak of this ‘caste-occupation-poverty’ nexus,
The language and emphasis may very but the theme remains the same, This
is the stark reality notwithstanding all our protestations and abhorrence
and all attempts at weeding out this phenomenon. We are not saying it
ought to be encouraged. It should not be. It mest be eradicated. That is
the ideal - the goal. But any programme towards betterment of these
sections-classes of society and any programme designed io eracicate this
evil must recognise this ground reality and attune its programme accord-
ingly. Merely burying our heads in the sand - Ostrich-like - wouldn’t help.
One cannot fight his enemy without recognizing him, The U.S.Supreme
Court has said repeatedly, if race be the basis of discrimination - past and
present - race must also form the basis of redressal programmes though in
our constitutional scheme, it is not necessary to go that far, Without a
doubt, an extensive restructurimng of socio-economic system is the answer.
That 15 indeed the goal, as would be evident from the preamble and Part
1V (Directive Principles). But we are concerned here with a imited aspect
of equality emphasised in Article 16(4) - equality of opportunity in public
employment and a special provisicn in favour of backward class of citizens
to enable them to achieve it.

(b). Fdentification of "backward class of citizens'.

83, Now, we may turn to the identification of "backward class of
citizens". How do you go about it? Where do you begin? Is the method to
very from State to State, region to region and from rural to urban? What
do you do in the case of religions where caste system is not prevailing?
What about other classes, groups and communities which do not wear the
label of caste? Are the people living adjacent to cease-fire line (in Jammu
and Kashmir} or hilly or inaccessible regions to be surveyed and identified
as backward classes for the purpose of Article 16(4)? And so on and so
forth are the many questions asked of us, We shall answer them, But our
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" answers will necessarily deal with generalities of the situation and not with

problems or issues of a peripheral nature which are peculiar to a particular
State, district or region. Each and every situation cannot be visualised and
answered. That must be left to the appropriate authorities appointed to
identify. We can lay down only general guidelines.

_ At the outset, we may state that for the purpose of this discussion,
we keep aside the Scheduled Tribes and Schicduled Castes (since they are
admittedly included within the backward classes), except to remark that
backward classes contemplated by Article 16(4) do comprise some castes
- for it cannot be denied that Scheduled Castes include quite a few castes.

Coming back to the question of identification, the fact remains that
one has to begin somewhere - with some group, class or section. There is
no set or recognised method. There s no law or other statutory instrument
prescribing the methodology. The ultimate idea is to survey the entire
populace. If so, one can well begin with castes, which represent explicit
identifiable social classes/groupings, more particularly when Article 16(4)
seeks to ameliorate social backwardness. What is unconstitutional with it,
more so when caste, occupation, poverty and social backwardness are so
closcly inter-twined in our society? [Individual survey is out of question,
since Article 16(4) speaks of class protection and not individual protec-
tton]. This does not mean that one can wind up the process of identification
with the castes. Besides castes (whether found among Hindus or others)
there may be other communities, groups, classes and denominations which
may qualify as backward class of citizens. For example, in a particular
State, Muslim community as a whole may be found socially backward. (As
a matter of fact, they are so treated in the State of Karnataka as well as in
the State of Kerala by their respective State Governments), Similarly,
certain sections and denominations among Christians i Kerala who were
included among backward communities notified in the former princely
State of Travancore as far back as in 1935 may also be surveyed and 5o on
and so forth. Any authority entrusted with the task of identifying backward
classes may well start with the castes. It can take caste ‘A’, apply the criteria
of backwardness evolved by it to that caste and determine whether it
qualifies as a backward class or not. If it does qualify, what emerges is a
backward class, for the purposes of clause (4) of Article 16. The concept
of ‘caste’ in this behalf is not confined to castes among Hindus, It extends

to castes, wherever they obtain as a fact, irrespective of religious sanction H
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for such practice. Having exhausted the castes or simultaneously with it
the authority may take up for consideration other occupational groups,
communities and classes. For example, it may take up the Muslim com-
munity (After excluding those sections, castes and groups, if any, who have
already been considered) and find out whether it can be characterised as
a backward class in that State or region, as the case may be. The approach
may differ from State to State since the conditions in each State may differ.
Nay, even within a State, conditions may differ from region to region,
Similarly, Christians may also be considered. Ifin a given place, like Kerala,
there are several denominations, sections or divisions, each of these groups
may separately be considered. In this manner, all the classes among the
populace will be covered and that is the central idea. The effort should be
to consider all the available groups, sections and classes of soctety in.
whichever order one proceeds. Since caste represents an existing, identifi-
able, social group spread over an overwhelming majority of the country’s
population, we say one may well begin with castes, if one so chooses, and
then go to other groups, sections and classes. We may say, at this stage,
that we broadly commend the approach and methodology adopted by
Justice O.Chinnappa Reddy Commission in this respect.

We do not mean to suggest - we may reiterate - that the procedure
indicated hereinabove is the only procedure or method/approach to be
adopted. Indeed, there is no such thing as a standard or madel proce-
dure/approach. It is for the authority {appointed to identify) to adopt such
approach and procedurc as it thinks appropriate, and so long as the
approack adopted by it is fair and adequate, the court has no say in the
matter. The only object of the discussion in the preceding para is to
emphasise that if a Commission/Authority begins its process of identifica-
tion with castes (among Hindus} and occupational groupings among others,
it cannot by that teason alone be said to be constitutionally or legally bad.
We must also say that there is 0o rule of law that a test to be applied for
identifying backward classes should be only one and/or uniform. In a vast
country like India, it is simply not practicable. If the real object is to
discover and locate backwardness, and if such backwardness is found in a
caste, it can be treated as backward; if it is found in any other groun,
section or class, they too can be treated as backward. '

- 83A. The only basis for saying that caste should be excluded from
consideration altogether while identifying the Backward Class of Citizens
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for the purpose of Articke 16(4) is clause (2) of Article 16. This argument,
however, overlooks and ignores the true purport of clause (2). Tt prohibits
discrimination on any or @¥f of the grounds mentioned therein. The sig-
nificance of the word "any" cannot be minimised.** Reservation is not
being made under clause (4) in favour of a ‘caste’ but a ‘backward class’,
Once a caste satisfies the criteria of backwardness, it becomes a backward
class for the purposes of Article 16(4). Even that is not enough. It must
be further found that that backward class is not adequately represented in
the services of the State. In such a sifuation, the bar of clause (2} of Article
16 has no application whatsoever. Similarly, the argument based upon
secular nature of the Constitution is too vague to be accepted. It has been
repeatedly held by the U.S, Supreme Court in School desegregation cases
that if race be the basis of discrimination, race can equally form the basis
of redressal. In any event, in the present context, it is not necessary to go
to that extent. It is sufficient to say that the classification is not on the basis
of the caste but on the ground that that caste 15 found to be a backward
class not adequately represented in the services of the State. Born Heathen,
by baptism, it becomes a Christian - to use a similie. Baptism here means
passing the test of backwardness,

84. Another contention urged is that only that group or section of
people, who are suffering the lingering effects of past discrimination, can
alone be designated as a backward class and not others. This argument,
inspired by ccrtain American decisions, cannot be accepted for more than
one reason. Firstly, when the caste discrimination is still prevalent, more
particularly in rural India (which comprises the bulk of the total popula-
tion), the theory of lingering effects has no relevance. Where the dis-
crimination has ended, does that aspect become relevant and not when the
discrimination itself is continuing. Secondly, as we have noticed
hereinabove, the said theory has practically been given up by the U.S.
Supreme Court in Metro Broadcasting. In this case, it is held sufficieat for
introducing and implementing a race-conscious programme that such

=*  Indir India v. Margesh Mirza, this court held: *What Articles 15(1) and 16(2) prohibit
is that discrimination should not be made only and only on the ground of sex, These
Articles of the Constitution do not prohibit the State from making discrimination on
the ground of sex coupled with other considerations. On this peint, the matter is no
longer res bsergra but is covered by several authorities of this court” Reference is then
made to Yumf Abdul Aziz v, State of Bombay, [1954] S.CR. 930 and Miss C.5.
Muzhamma v. Union of India, [1979} 4 S.C.C. 260.
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programme serves important State objectives. In other words, according to
this test, it is no longer necessary to prove that such programme is designed
to compensate victims of past societal or governmental discrimination.
Thirdly, the basic premise of the theory of lingering effects is not accepted
by all the learned Judges of U.S. Supreme Court. If one sces the opinion
of Douglas, J. in Defunis and of Marshall, J. in Bakke and Fuliilove, It
would become evident. They also say that discriminatory practices against
blacks and other minorities have not come 1o an end but are still persisting.
In this country too, none can deny - in the face of the material collected
by the various Commissions incleding Mandal Commission - that dis-
crimination persists even today in India. The representation of the socially
backward classes in the Government apparatus is quite inadequate and that
conversely the upper classes have 2 disproportionately large representation
therein. This is the lingering effect, if one wants to see it.

Whether the backwardness in Article 16(4) shouid be both social and
educational?

85. The other aspect to be considered is whether the backwardness
contemplated in Article 16(4) is social backwardness or educational back-
wardness or whether it is both social end educational backwardness. Since
the decision in Balaji, it has been assumed that the backward class of
citizens contemplated by Article 16(4) is the same as the socially and
¢ducationally backward classes, Scheduled Castes and Scheduled Tribes
mentioned in Article 15(4). Though Article 15(4) came into existence later
in 1951 and Article 16{4) does not contain the qualifying words ‘socially
and educationally’ preceding the words "backward class of citizens” the
same meaning came to be attached to them. Indeed, it was stated in Janaki
Prasad Parimoo (Palekar,J. speaking for the Constitution Bench) that:

"Article 15{4) speaks about socially and educationally
-backward classes of citizens." However, it 15 now settled
that the expression "backward class of citizens® in Article
16(4) means the same thing as the expression "any socially
and educationally backward class of citizens” in Article
15(4). In order to qualify for being called a ‘packward class
citizens’ he must be a member of a socially and education-
ally backward class. It is social and educational backward-
ness of a class which is material for the purposes of both
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Article 15(4) and 16(4)."

It is true that no decision earlier fo it specifically said so, yet such an
impression gained currency and it is that impression which finds expression
in the above observation. In our respectful opinion, however, the said as-
sumption has no basis. Clause (4) of Article 16 does not contain the qualifying
words "socially and educationally” as does clause {4) of Article 15, It may be
remembered that Article 340 (which has remained unamended) does employ
the cxpression ‘socially and educationally backward classes’ and yet that
expression does not find place im Article 16(4). The reason is obvious:
"backward class of citizens” in Article 16(4) takes in Scheduled Tribes,
Scheduled Castes and all other backward classes of citizens including the
socially and educationally backward classes. Thus, certain classes which may
not qualify for Article 15(4) may qualify for Article 16(4). They may not’
qualify for Article 15(4) but they may qualify as backward class of citizens for
the purposes of Article 16(4). It is equally relevant to notice that Article 340
does not expressly refer to services or to reservations in services under the
State, though it may be that the Commission appointed thercunder may
recommend reservation in appointments/posts in the services of the State as
one of the steps for removing the difficulties under which SEBCs are labour-
ing and for improving their conditions. Thus, $.E.B.Cs, referred to in Article
340 is only one of the categories for whom Article 16{4) was enacted; Article
16(4) applies to a much larger class than the one contemplated by Article 340.
1t would, thus, be not correct to say that backward dass of citizens' in Article
16(4) arc the same as the socially and educationally backward classes in
Article 15(4). Saying so would mean and imply reading a limitation into a
beneficial provision like Article 16(4). Moreover, when speaking of reserva-
tion in appointments/posts in the State services - which may mean, at any level
whatsoever - insisting upon educational backwardness may not be quite
approptiate.

Further, if one keeps in mind the context in which Article 16(4) was
enacted it would be clear that the accent was upon social backwardness. It
goes without saying that in Indian context, social backwardness leads to
educational backwardness and both of them together lead to proverty -
which in turn breeds and perpetuates the social and educational backward-
ness. They feed upon each other constituting a vicious circle. It is a well
known fact that till independence the administrative apparatus was manned
almost exclusively by members of the ‘upper’ castes. The Shudras, the



644 SUPREME COURT REPORTS [1992] SUPP. 2 S.C.R.

-Scheduled Castes and the Scheduled Tribes and other similar backward
social groups among Muslims and Christians had practically no entry into
the administrative apparatus. It was this imbalance which was sought to be
redressed by providing for reservations in favour of such backward classes.
In this sense Dr, Rajiv Dhawan may be nght when he says that the object
of Article 16(4) was "smpowerment” of the backward classes. The idea was
to enable them to share the stale power. We are, accordingly, of the
opinion that the backwardness contemplated by Article 16(4) is mainly
social backwardness. Itwould not be correct to say that the backwardness
under Article 16{4) should oe both social and educational. The Scheduled
Tribes and the Scheduled Castes are without a doubt backward for the
purposes of the clause; no one has suggested that they should satisfy the
test of social and educational backwardness. It is necessary to state at this
stage that the Mandal Commission appointed under Article 340 was con-
cerned only with the socially and educationally backward classes con-
templated by the said Article. Even so, it is evident that social
backwardness has been given precedence over others by the Mandal
Commission - 12 out of 22 total points. Social backwardeess - it may be
teiterated - leads to educational and economic backwardness. No objection
can be, nor is taken, to the validity and relevancy of the criteria adopted
by the Mandal Commission. For a proper a appreciation of the criteria
adopted by the Mandal Commission and the difficulties in the way of
evolving the criteria of backwardness, one must read cdlosely Chapters 111
and XI of Volume I along with Appendixcs 12 and 21 in Volume il.
Appendix XI1 is the Report of the Rescarch Planning Team of the
Sociologists while Appendix 21 is the ‘Final List of Tables’ adopted in the
course of sacio-educational survey. In particular, one may read paras 11.18
to 11,22 in Chapter XI, which are quoted hereunder for ready reference:

"11.18. Technical Committee constituted a Sub-Committee
of Experts (Appendix-20, Volume II) to help the Commis-
sion prepare ‘Indicators of Backwardness' for analysing
data contained in computerised tables. After a series of
meetings and a lot of testing of proposed indicators against
the tabulated data, the number of tables actyally required
for the Commission’s work was reduced to 31 {(Appendix-
21 Volume [1). The formulation and refinement of in-
dicators involved testing and validation checks at every
stage.
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11.19. In this connection, it may be useful to point out that
in social sciences no mathematical formulae or precise
bench-marks are available for determining various social
traits. A survey of the above type has to read warily on
unfamiliar ground ard evolve its own norms and bench-
marks. This exercise was full of hidden pitfalls and two
simple examples are given below to illustrate this point.

11.20. In Baigfi's case the Supreme Court held that if a
particular community is to be treated as educationally
backward, the divergence between its educational level and
that of the State average should not be marginal but sub-
stantial, The Court considered 50% divergence to be satis-
factory. Now, 80% of the population of Bihar (1971
Census) is illiterate, To beat this percentage figure by a
margin of 50% will mean that 120% members of a
caste/class should be illiterates, In fact it will be seen that
in this case even 25% divergence will stretch us to the
maximum saturation point of 100%.

1121. In the Indian situation where vast majority of the
peopte are illiterate, poor or backward, one has to be very
careful in setting deviations from the norms as, in our
conditions, norms themselves are very low. For example,
Per Capita Consumer Expenditure for 1977-78 at current
prices was Rs.991 per annum. For the same period, the

poverty line for urban areas was at Rs.9G0 per annum and

for rurai areas at Rs.780. [t will be seen that this poverty
Ine is quite close to the Per Cépita Consumer Expenditure
of an average Indian. Now following the dictum of Balaji

. case, if 50% deviation from this average Per Capital Con-
sumer Expenditure was to be accepted to identify
‘sconomically backward' classes, their income level wall
have to be 50% below the Per Capital Consumer Expen-
diture i.e. less than Rs.495.5 per year. This figure is so much
below the poverty line both in urban and rural areas that
most of the people may dic of starvation before they qualify
for such a distinction,

645
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11.22, In view of the above, ‘Indicators for Backwardness’
were tested against various cut-off points. For deing so,
about a dozen castes well-known for their social and educa-
tional backwardness were selected from amongst the castes
covered by our survey in a particular State. These wete
treated as ‘Control’ and validation checks were carried out
by testing them against ‘Indicators’ at various cut-off poiats.
For instance, one of the ‘Indicators’ for social backward-
ness is the rate of student dropouts in the age proup 5-15
years as compared to the State averags. As a result of the
above tests, it was scen that in educationally backward
castes this rate is at least 25 per cent above the State
average. Further, it was also noticed that this deviation of
25% from the State average in the case of most of the
‘Indicators’ gave satisfactory results. In view of this,
wherever an ‘Indicator’ was based on deviation from the
State average, it was fixed at 25%, because a deviation of
50% was seen to give wholly unsatisfactory results and, at
times, to create anomalous sitpations.”

It is after these paragraphs that the Report sets out the imdicators
(criteria) evolved by it, set ont in Paras 11.23 and 11.24 of the Report.

The SEB.Cs. referred to by the impugned Memorandums are un-
doubtedly ‘backward class of citizens’ within the meaning of Article 16(4).

(d) ‘Means’ test and ‘creamy lgver’:

86. “Means test’ in this discussion signifies imposition of an income
{imit, for the purpose of excliading persons {from the backward class) whose
income is above the said limit. This submission is very often referred to as "the
creamy layer” argument. Petitioners submit that some members of the desig-
nated backward classes are highly advanced socially as well as economically
and educationally. It is submitted that they constitute the forward section of
that particular backward class - as forward as any other forward class mem-
ber - and that they are lapping up all the benefits of reservations meant for
that class, without allowing the benefits to reach the truly backward members
of that class. These persons are by no means backward and with them a class
cannot be treated as backward. It is pointed out that since Jayasree, almost
every decision has accepted the validity of this submission,



INDRA SAWHNEY v. U.OL 647

On the other hand, the learned counsel for the State of Bihar, Tamil
Nadu, Kerala and other counsel for respondents strongly oppose any such
distinetion. It is submitted that once a elass is identified as a backward class
after applying the relevant criteria including the economic one, it s not
permissible to apply the economic criteria once again and sub-divide a
backward class into two sub-categorics. Counsel for the State of Tamil
Nadu submitted further that at one stage (in July 1979) the State of Tamil
Nadu did indeed prescribe such an income limit but had to delete it in view
of the practical difficulties encountered and also in view of the repre-
sentation received. In this behalf, the learned counsel invited our attention
to Chapter 7-H (pages 60 to 62) of the Ambashankar Commission {Tamil
Nadu Second Backward Classes Commission) Report. According to the
respondents the argument of ‘creamy layer’ is but a mere ruse, a trick, to
deprive the backward classes of the benefit of reservations. It is snbmitted
that no member of backward class has come forward with this plea and
that it ill becomes the members of forward classes to raise this poiat. Strong
reliance is placed upon the observations of Chinnappa Reddy,J. in Vasant
Kumar, to the following cffect:

"...One must, however, enter a caveat to the criticism that
the benefits of reservation are often snatched away by the
top creamy layer of backward class or caste. That a few of
the seats and posts reserved for backward classes are
snatched away by the more fortunate among them is not to
say that reservation is mot mecessary. This is bound to
happen in a competitive society such as ours. Are not the
unreserved seats and posts snatched away, in the same way,
by the top creamy layers amongst them on the same prin-
ciple of merit on which the non reserved scats are taken
away by the top layers of society. How can it be bad if
reserved seats and posts are snatched away by the creamy
layer of backward classes, if such snatching away of un-
reserved posts by the top creamy layer of society itself is
not bad?"

In our opinion, it is not a question of permissibility or desirability of
such test but one of proper and more appropriate identification of a class- a
backward class. The very concept of a class denotes a number of persons
having certain common traits which distingnish them from the others. In a
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backward class under clause (4) of Article 16, if the connecting link is the
sacial backwardness, it should broadly be the same in 2 given class. If some of
the members are far too advanced socially (which in the context, necessarily
means econcmically and, may also mean educationally) the connecting
thread between them and the remaining class snaps. They would be misfits in
the class. After excluding them alone, would the class be a compact class, In
fact, such exclusion benefits the truly backward. Difficulty, however, really
lies in drawing Lhe line - how and where to draw the line? For, while drawing
the ling, it should be ensured that it does not result in taking away with one
hand what is given by the other. The basis of exclusion should not merely be
cconomic, unless, of course, the economic advancement is so high that it
necessarily means social advancement. Let us illustrate the point. A member
of backward class, say a member of carpenter caste, goes to Middle East and
works there as a carpenter. If yon take his annval income in rupees, it would
be fairly high from the Indian standard. Is he to be excluded from the
Backward Class? Are his children in India to be deprived of the benefit of
Article 16(4)? Sitvation may, however, be different, if he rises so high
economically as to become - say a factory owner himself. [n such a situation,
his social status also rises. He himself wouid be in a position to provide
employment to others, In such a case, his income is merely a measure of his
social status. Even otherwise there are several practical difficulties too in
imposing an income ceiling, For example, annual income of Rs.36,000 may
not count for much in a city like Bombay, Delhi or Calcutta whereas it may be
a handsome income in rural India anywhere. The line to be drawn must be a
realistic one. Another question would be, should such a line be uniform for
the entire country or a given State or should it differ from rural to urban areas
and so on. Further, income from agriculture may be difficult to assess and,
therefore, in the case of agriculturists, the line may have to be drawn with
reference 1o the extent of kolding, While the income of a person can be taken
as a measure of his social advancement, the limit to be prescribed should not
be such as to resuit in taking away with one hand what is given with the other,
The income Limit must be such as to mean and signify social advancement. At
the same time, it must be recognised that there are certain positions, the
occupants of which can be treated as socially advanced without any further
enquiry. For example, if a member of a designated backward class becomes a
member of LAS. or LP.S. or any other All India Service, his status in society
{social status) rises; he is no longer socially disadvantaged. His children get
full opportunity to realise their potential. They are in no way handicapped in
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the race of life. His salary is also such that he is above want. It is bur logical A
that in such a situation, his children are not given the henefit of reservation.
For by giving them the benefit of reservation, other disadvantaged members
of that backward class may be deprived of that benefit. 1t is then argued for
the Respondents that ‘one swallow doesn’t make the summer’, and that
merely becanse a few members of a caste or class become socially advanced,
the class/caste as such does not cease to be backward. It is pointed out that
clause (4) or Article 16 aims at group backwardness and not individual
backwardness. While we agree that clause (4) aims at group backwardness,
we feel that exclusion of such socially advanced members will make the “class’
atruly backward class and would more appropriately serve the purpose and
object of clause (4). (This discussion is confined to Other Backward Classes
only and has no relevance in the case of Scheduled Tribes and Scheduled
Castes).

Keeping in mind all these considerations, we direct the Government
of India to specify the basis of exclusion - whether on the basis of mcome,
extent of holding or otherwise - of ‘creamy layer’, This shall be done as
carly as possible, but not exceeding four months. On such specification
persons falling within the nct of exclusionary rule shall cease to be the
members of the Other Backward Classes {covered by the expression ‘back-
ward class of citizens’) for the purpose of Arlicle 16(4). The impugned
Office Memorandums dated 13th August, 1990 and 25th September, 1991 E
shall be implemented subject only to such specification and exchusion of
socially advanced persons from the backward classes contemplated by the
said OM, In other words, after the expity of four months from today, the
implementation of the said (.M. shall be subject to the exclusion of the
‘creamy layer’ in accordance with the criteria to be specified by the
Government of India and not otherwise.

(c) Whether a class should be situated similarly to the Scheduled
CastefScheduled Tribe for being qualified as a Backward Class?

87. In Balgji it was held "that the backward classes for whose im- G
provement special provision is contemplated by Article 15(4) are in the
matter of their backwardness comparable to Scheduled Castes and
Scheduled Tribes,” The correctness of this observation is questioned by the
counsel for the respondents. Reliance is placed upon the observalions of
Chinnappa Neddy,J. in Vasant Kisnar (at page 406) where,dealing with the H
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above observations in Balgji, the learned Judge said:

"We do not think that these observations were meant to lay
down any proposition that the socially Backward Classes
were those classes of people, whose conditions of life were
very ncarly the same as those of the Scheduled Castes and
Tribes.....There is no point in attempting to determing the
social backwardness of other classes by applying the test
of nearness to the conditions of existence of the Scheduled
Castes. Such a test would practically nuliify the provision
for reservation for secially and educationally Backward
Classes other than Scheduled Castes and Tribes."

88. We see no reason to qualify or restrict the meanmg of the
expression "backward class of citizens” by saying that it means those other
backward classes who arc situated similarly to Scheduled Castes and/or
Scheduled Tribes. As pointed out in para 85, the relevant language
employed in both the clauses is different. Article 16(4) does not expressly
refer to Scheduled Castes or Scheduled Tribes; if so, there is no reason
why we should treat their backwardness as the standard backwardness for
all those claiming its protection. As a matter of fact, ncither the several
castes/groups/tribes within the Scheduled Castes and Scheduled Tribes are
similarly sitvated nor arc the Scheduled Castes and Scheduled Tribes
similarly situated, If any group or class is sitvated similarly to the Scheduled
Castes, they may have a case for inclusion in that class but there seems to
be no basis either in fact or in principle for holding that other clas-
ses/groups must be sityated similarly to them for gualifying as backward
classes. There is no warrant to import any such a prion notions into the
concept of Other Backward Classes. At the same time, we think it ap-
propriate to clarify that backwardness, being a relative term, must in the
context be judged by the general level of advancement of the estire
population of the country or the State, as the case may be. More than this,
it is difficult to say. How difficult is the process of ascertainment of
backwardness would be known if one peruses Chapters III and XI of
Volume I of the Mandal Commission Report along with Appendixes 12
and 21 in Volume II. It mmst be left to the Commission/Aunthority ap-
poiated to identify the backward classes o evoive a proper and relevant
criteria and test the several groups, castes, classes and sections of people
against that criteria. If, in any case, a particular caste or class is wrongly
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designated or not designated a backward class, it can always be questioned
before a court of law as well. We may add that relevancy of the criteria
evolved by Mandal Commission {Chapter X1) has not been questioned by
any of the counsel before us. Actual identification is a different matter,
which we shall deal with clsewhere,

88A. We may now summarise our discussion nader Question
No.3.(a} a caste can be an quite often is a social class in India. If it is
backward socially, it would be a backward class for the purposes of Article
16(4). Among non-Hindus, there are several accupational groups, sects and
denominations, which for historical reasons are socially backward. They too
represent backward sacial collectives for the purposes of Article 16(4). (b)
Neither the constitution nor the law prescribe the procedure or method of
identification of backward classes. Nor is it possible or advisable for the
court to lay down any such procedure or method. It must be left 1o the
authority appointed to identify. If can adopt such method/procedure as it
thinks convenient and so long as its survey covers the entire populace, no
objection can be taken to it. Identification of the backward classes can
certainly be down with reference to castes among, and along with, other
groups, classes and sections of people. One can start the process with the
castes, wherever they are found, apply the criteria (evolved for determining
backwardness) and find out whether it satisfies the criteria. If it does - what
emerges is a "backward class of citizens” within the meaning of and for the
purposes of Article 16{4). Similar process can be adopted in the case of
other occupational groups, communities and classes, so as to cover the
entire populace. The central idea and overall objective should be to con-
sider all available groups, sections and classes in society. Sincc caste
represents an existing, identifiable social group/class encompassing an
overwhelming majority of the country’s population, one can well begin with
it and then go to other groups, sections and classes. (c} [t is not necessary
for a class to be designated as a backward class that it is sitwated similarly
to the Scheduled Castes/Scheduled Tribes. (d) ‘Creamy layer’ can be, and
must be, excluded. {e) It is not correct to say that the backward class
contemplated by Article 16(4) is limited to the socially and edcvationally
backward classes referred to in Article 15(4) and Article 348, It 15 much
wider. The test or requirement of social and educational backwardness
cannot be applied to Scheduled Castes and Scheduled Tribes, who in-
dubitably fall within the expression "backvard class of citizens." The accent
in Article 16(4; appears to be on social backwardness. Of course, social,
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cducational and cconomic backwardness are closely inter-twined in the
Indian conlext. The classcs contemplated by Article 16(4) may be wider
than those contemplated by Article 15(4).

Adequacy of Representation in the services under the State:

89, Not only should a class be a backward class [or meriting reserva-
tions, it should also be inadequately represented in the services under the
State. The languape of clause (4) makes it clear that the question whether a
backward class of citizens is not adequately represented in the services under
the State is a maller within the subjective satisfaction of the State, This is
evident from the fact that the said requirement is preceded by the words "in
the opinion of the State". This opinion can be formed by the State on its own,
i.e., onthe basis of the material it hasin its posscssion already or it may gather
such material through a Commission/Commitiee, person or authority, All
that is required is, there must be some material upon which the opinion is
formed. ladeed, in this matter the court should show due deference o the
opinion of the State, which in the present contest means the exceutive. The
executive is supposed to know the existing conditions in the society, drawn as
itis from among the representatives of the people in Parliament/Legislature.
[t does not, however, mean that the opinion formed is beyond judicial
scrutiny altogether, The scope and reach of judictal scrutiny in matters within
subjective satisfaction of the executive are well and extensively stated in
Barium Chemicais v. Company Law Board, ALR, 1967 5.C. 295, which nced
not be repeated here. Sufficed it to mention that the said principles apply
equally in the casc of a constitutional provision like Article 16(4) which
expressly places the particular fact {inadequate representation) within the
subjective judgment of the State/executive.

Question 4: (a) Whether backward classes can be identified only and
exclusively with referenice to the economic criterion:

90. It follow from the discussion under Question No.3 that a backward
class cannot be determined only and exclusively with reference to economic
criterion. [t may be a consideration or basis alongwith and in addition to
social backwardness, but it can ncver be the sole criterion. This is the view
uniformly taken by this court and we respectfully agree with the same,

(b). Whether a backward class can be identified on the basis of
occupation-cum-income without reference to caste?
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9. In Chitraickha, this court held that such an identification is
permissible, We see no reason ¢o differ with the said view inasmuch as this
is but anotber method to find socially backward classes. Indeed, this test
in the Indian context is broadly the same as the one adopted by the Mandal
Commission. While answering Question 3(b), we said that identification of
backward classes can be done with reference to castes alongwith other
occupational groups, communities and classes. We did not say that that 15
the only permissible method, Indead, there may be some groups or classes
in whose case caste may not be relevant to all. For example, agricultural
labourers, Rickshawpullers/drivers, streci-hawkers etc. may well qualify for
being designated as Backward Classes.

Question No.3: Whether Backward Classes can be further divided into
backward and more backwerd categories?

92. In Balgji it was held "that the sub-classification made by the order
between Backward Classes and more backward classes does not appear lobe
justified under article 15(4). Article 15(4) authorises special provision being
made for the really backward classes. In iniroducing two caiegories of back-
ward classes, what the lmpugned order, in substance, purports to do is to
devise measures for the benefit of all the classes of citizens who are less
advanced compared to the more advanced classes in the State and that, in our
opinion, is not the scope of Article 15(4). The result of the method adopled
by the impugned order is that nearly 90% of the population of the State is
treated as backward, and that illustrates how the order in fact divides the
population of the State into most advanced and the rest, and puis the latter
into two categories of backward and more backward, The classification of the
two categories, therefore, is not warranted by Article 15(4)." The correctness
of this holding is questioned before us by the counsel for the respondents. It
is submitted that in principle there is no justification for the said holding, It is
submitted that even among backward classes there are some who ate more
backward than the others and that the backwardness is not and cannot be
uniform throughout the country nor even within a State. In support of this
contention, the Respondents rely upon the observations of Chinnappa
Reddy, I. in Vasant Kumar, where the learned judge said:

"We do not see why on principie there cannot be & clas-
sification into Backward Classes and More Backward Clas-
ses, if both classes are not merely a little behind, but ar
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far behind the most advanced classes. in fact such a clas-
sification would be necessary to help the More Backward
Classes; otherwise those of the Backward Classes who
might be a little more advanced than the More Backward
Classes might walk away with all the seats."

92A. We are of the opinion that there is no constitutional or legal
bar to a State categorizing the backward classes as backward and more
backward. We are not saying that it ought to be denc. We are concernad
with the question if a State makes such a categorisation, whether it wonld
be invalid? We think not. Let us take the criteria evolved by Mandal
Commission. Any caste, group or class which scored eleven or more pomts
was treated as a backward class. Now, it is not as if all the several thousands
of castes/groups/classes scored identical points. There may be some cas-
tes/groups/classes which have scored points between 20 to 22 and there
may be some who have scored points between eleven and thirteen. It
cannot reasonably be denied that there is no difference between these two
sets of castes/groups/classes. To give an illustration, take two occupational
groups viz., gold-smiths and vaddes (iraditional stone-cutters in Andhra
Pradesh) both inclzded within Other Backward Classes. None can deny
that gold-smiths are far less backward than vaddes. If both of them are
grouped together and reservation provided, the inevitably result would be
that gold-smiths would take away all the reserved posts leaving nonc for
vaddes. [n such a situation, a Statc may think it advisablc to make a
categorisation even among other backward classes so as to ensure that the
more backward among the backward classes obtain the benefits intended
for them. Where to draw the line and how to effect the sub-classification
is, however, a matter for the Commission and the State - and so long as it
is reasonably done, the Court may not intervenc. In this comnection,
reference may be made to the categorisation obtaining in Andhra Pradesh.
The Backward Classes have been divided into four categories. Group-A
comprises of "Aboriginal tribes. Vimukta jatis. Nomadic and semi-nomadic
tribes etc.”. Group-B comprises professional group like tappers, weavers,
carpenters, ironsmiths, goldsmiths, kamsalins etc. Group-C pertains to
"Scheduled Castes converts to Christianity and their progency', while
Group-D comprises of all other classes/communities/groups, which are not
included in groups A,B and C. The 25% vacancies reserved for backward
classes are sub-divided between them in proportion to their respective
population, This categorisation was justified in Balram, [1972] 3 S.C.R. 247
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AT 286. This is merely to show that even among backward classes, there
can be a sub-classification on a reasonable basis.

There is another way of looking at this issue, Article 16(4) recognises
only one class viz,, "backward class of citizens”. It does speak separately of
Scheduled Castes and Scheduled Tribes, as does Article 15{4). Even so, it
is beyond controversy that Scheduled Castes and Scheduled Tribes arc also
inctuded in the expression "backward class of citizens" and that separate
reservations can be provided in their favour. It is a well-accepted
phenomenon throughout the country. What is the logic behind it? It is that
if Scheduled Tribes, Scheduled Castes and Other Backward Classes are
lumped together, O.B.Cs. will take away all the vacancies leaving
Scheduled Castes and Scheduled Tribes high and dry. The same logic also
warrants categorisation as between more backward and backward. We do
not mean o say - we may reiterate - that this should be done. We are only
saying that if a State chooses to do it, it is not impermissible in law.

PART - V (QUESTION NGS.6. 7 AND 8)
Question 6: To what extent can the reservation be made?

(@) Whether the 50% rule enunciated in Balaji a binding rule or only
a rule of caution or rile of prudence?

(b) Whether the 50% rule, if any, is confined to reservations made
under clase (4) of Aricle 16 or whether it takes in qlf types of reservations
that can be provided under Article 167

{c} Further while applying 50% rule, if any, whether an year should be
taken as a unit or whether the total sirength of the cadre should be looked to?

93. In Balaji, a Constitution Bench of this Court rejected the argu-
ment that in the absence of a limitation contained in Article 15(4), no
limitation can be prescribed by the court on the extent of reservation. It
observed that a provision under Article 15(4) being a "special provision”
must be within rcasonable limits. It may be appropriate te quote the
relevant holding from the judgment:

"When Art.15(4) refers o the special provision for the
advancement of certain classes or Scheduled Castes or
Scheduled Tribes, it must not be ignored that the provision
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A which is authorised to be made is a special provision; it is
not a provision which is exhaustive in character, so that in
looking after the advancement of those classes, the State
woulid be justified in igroring altogether the advancement
of the rest of the society. It is becausc the interests of the
society at large would be served by promoting the advan-
cement of the weaker elements in the socicty that Art.15(4)
authorises special provision to be made. But if a provision
which i in the nature of an exception completely excludes
the rest of the society, that clearly is outside the scope of
Art.15(4}. It would be extremely unreasonable to assume
C that in enacting Art.15(4) the Parliament intended to pro-
vide that where the advancement of the Backward Classes
ot the Scheduled Castes and Tribes was concerned, the
fundamental rights of the citizens constituting the rest of
the seciety were to be completely and absolutely ig-
D nored....A Special provision contemplated by Art.15(4)
like reservation for posts and appointments contemplated
by Art.16(4) must be within reasonable limits. The interests
of weaker, sections of society which are a first charge on
the State and the Centre have to be adjusted with the
interests of the community as & whele, The adjustment of
E these competing claims is undoubtedly a difficult matter,
but if under the guise of making a special provision, a State
reserves practically all the seats available in all the colleges,
that clearly would be adverting the object of Art.15(4}. In
this matter again, we are reluctant to say definitely what
F would be a proper provision to make. Speaking generally
and in a broad way a special provision should be less than
50%; how much less than 50% would depend upon the
relevant prevailing circumstances in each case.”

In Devadasan this rule of 509% was applied to a case arising under

G Article 16(4) and on that basis the carry-forward rule was struck down. In

Thomas, however the correctness of this principle was questioned, Fazat
Aly, 1. observed:

"This means thul the reservation should be within the
H permissible limits and should not be a cloak to fill all the
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posts belonging to a particular class of citizens and thus A
violate Art.16{1) of the Constitution indirectly. At the same
time clause (4) of Art.16 does not fix any limit on the power
of the government to make reservation. Since clause (4) is
a part of Art.16 of the Constitution it is manifest that the
State cannot be allowed to indulge in excessive reservation
s0 as to defeat the policy contained in Art.16(1). As to what
would be a suitable reservation wichin permissible limits
will depend upon the facts and circumstances of each case
and no hard and fast rule can be laid down, nor can this
matter be reduced to a mathematical formula so as to be
adhered to in all eases. Decided cases of this Court have C
no doubt laid down that the percentage of reservation
should not exceed 50%. As I read the authorities, this is
however, a rule of caution and does not exhaust all
categories. Supposc for instance a State has a large number
of backward class of citizens which constitute 80% of the
population and the Government, in order to give them
proper representation, reserves 80% of the jobs for them
can it be said that the percentage of reservation is bad and
violates the permissible limits of clause (4) of Art.16? The
answer must necessarily be in the negative. The dominant
object to this provision is to take steps to make inadequate E
representation adequate.”

Krishna Iyer, J. agreed with the view taken by Fazal Ali, J. in the
following words: .

“1 agree with my learned brother Fazal Ali, J. in the view

that the arithmatical limit of 50% in any one year set by

some earlier rulings cannot perhaps be pressed too far.

Overall representation in a department does not depend

on recruitment in a particular year, but the total strength

of a cadre, | agree with his construction of Art.16(4) and G
his view about the carry forward’ sule."

Mathew, JI. did not specifically deal with this aspect but from the
principles of ‘proportional equality’ and ‘equality of results’ espoused by
the learned Judge, it is argued that he did not accept the 50% rule. Beg). H
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also did not refer to this rule but the following sentence occurs in his
judgment at pages 962 and 963

"I a reservation of posts under Article 16(4) for employees
of backward classes could include complete reservation of
higher posts to which they could be promoted, about which
there could be no doubt now, I fail to see why it cannot be
partial or for a part of the duration of service and hedged
roand with the condition that a temporary promotion
would operate as a complete and confirmed promotion
only if the temporaty promotee satisfies some tests within
a given time.'

Ray, C.J., did not dispute the correctness of the 50% rule but at the
same time he pointed out that this percentage should be applied to the
entire scrvice as a whole.

After the decision in Thornas, controversy arose whether the 50%
rule enunciated in Balgji stands overruled by Thormas or does it continue
to be valid. In Vasant Kumar, two learned judges came to precisely op-
posite conclusions on this question. Chinnappa Reddy, J, held that Thomas
has the effect of undoing the 50% rule in Balaji whereas Venkataramiah,
J. held that it does not.

94. It is argued before us that the observations on the said question
in Thomas were obiter and do not constitute a decision so as to have the
effect of overruling Balgji. Reliance is also placed upon the speech of Dr.
Ambedkar in the Constituent Assembly, where he said that reservation
must be confined to a minority of seats (See para 28). It is also pointed
out that Krishna Iyer, J. who agreed with Fazal Ali, J. in Thomas on this
aspect, came back to, and affirmed, the 50% rule in Karamchari Sangh (at
pp- 241 and 242). On the other hand, it is argued for the respondents that
when the population of the other backward classes is more than 50% of
the total population, the resetvation in their favour (excluding Scheduled
Castes and Scheduled Tribes) can also be 50%.

94A. We must, however, point out that clause (4) speaks of adequate
representation and not proportionate representation, Adequate repre-
sentation cannot be read as proportionate representation. Principle of
proportionate representation is accepted only in Articles 330 and 332 of
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the Constitution and that too for a limited period, These articles speak of
reservation of seats in Lok Sabha and the State Legislatures in favour of
Scheduled Tribes and Scheduled Castes proportionate to their population,
but they are only temporary and special provisions. It is therefore not
possible to accept the theory of proportionate representation though the
proportion of population of backward classes to the total population would
certainly be relevant, Just as every power must be exercised reasonably and
fairly, the power conferred by clause (4) of Article 16 should also be
exercised in a fair manner and within reasonably limits - and what is more
reasonable than to say that reservation under cdlause {4) shall not exceed
50% of the appointments or posts, barring certain extra-ordinary situations
as cxplained hereinafter. From this point of view, the 27% reservation
provided by the impugned Memorandums in favour of backward classes is
well within the reasonable limits, Together with reservation in favour of
Scheduled Castes and Scheduled Tribes, it comes to a total of 49.5%. In
this connection, reference may be had to the Full Bench decision of the
Andhra Pradesh High Court in Marayan Rao v, State 1987 A P. 53, striking
down the enhancement of reservation from 23% to 4% for O.B.Cs. The
said enhancement had the effect of taking the total reservation under
Article 16(4) to 65%.

It needs no emphasis to say that the principle aim of Article 14 and 16
is equality and equality of opportuaity and that clause (4) of Article 16 is but
ameans of achieving the very same objective. Clause (4) is a special provision
- though not an exception to clause (1. Both the provisions bave to be
barmonised keeping in mind the fact that both are but the restatements of the
principle of equality enshrined in Article 14. The provision under Article
16(4) - concieved in the interest of certain sections of society - should be
balanccd against the guarantee of equality enshrined in clause (1) of Article
16 which is a guarantee held out to every citizen and to the entire society. It is
relevant to point out that Dr. Ambedkar himself contemplated reservation
being "confined to a minority of seats” (See his speech in Constituent As-
sembly, set out in para 28). No other member of the Constituent Assembly
sugpested otherwise, It is, thus clear that reservation of a majority of seats was
never envisaged by the fonnding fathers. Nor arc we satisfied that the present
context requires us to depart from that concept,

From the above discussion, the irresistible conclusion that follows is
that the reservations contemplated in clause (4) of Article 16 should not
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exceed S0%.

While 30% shall be the rule, it is necessary not to put out of
consideration certain extraordinary situations inherent in the great diversity
of this country and the people. 1t might happen that in far-flung and remote
areas the population inhabiting those areas might, on account of their being
out of the main stream of national life and in view of conditions peculiar
to and characteristical to them, reed to be treated in a different way, some
relaxation in this strict rule may become imperative. In doing so, extreme
caution is to be exercised and a special case made out.

In this connection it is well to remember that the reservations under
Article 16(4) do not operate like a communal reservation. It may well
happen that some members belonging to, say Scheduled Castes get selected
in the open competition field on the basis of their own merit; they will not
be counted against the quota reserved for Scheduled Castes; they wilt be
treated as open competition candidates.

95. We arz also of the opinion that this rule of 50% applies only to
reservations in favour of backward classes made under Article 16(4). A
little clarification is in order at this juncture: all reservations are not of the
same nature. There are two types of reservations, which may, for the sake
of convenience, be referred to as ‘vertical reservations’ and ‘horizontal
reservations’, The reservations in favour of Scheduled Castes, Scheduled
Tribes and other backward classes [under Article 16(4)] may be called
vertical reservations whereas reservations in favour of physically hand-
icapped funder clause (1) of Article 16] can be referred to as horizontal
reservations, Horizontal reservations cut across the vertical reservations -
that is called inter-locking teservations. To be more precise, suppose 3%
of the vacancies are reserved in favour of physically handicapped persons;
this would be a reservation relatable to clause (1) of Article 16. The
persons selected against this quota will be placed in the appropriate
category; if he belongs to 5.C. category he will be placed in that quota by
making necessary adjustments; similarly, if he belongs to open competition
{O.C.) category, he will be placed in that category by making necessary
adjustments. Even after providing for these horizontal resesvations, the
percentage of reservations in favour of backward class of citizens remains
- and should remain - the same, This is how these reservations are worked
out in several States and there is no reason not to continue that procedure.
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It is, however, made clear that the rule of 50% shall be applicable
only to rescrvations proper; they shall not be - indeed cannot be - ap-
plicable to cxemptions, concessions or relaxations, if any provided to
‘Backward Class of Citizens’ under Article 16(4).

 96. The next aspect of this question is whether an year should be
taken as the unit or the total strength of the cadre, for the purpose of
applying the 50% rule. Balgji does not deal with this aspect but Devadasan
(majority opinion) docs. Mudholkar, J. spcaking for the majority says:

"We would like to emphasise that the guarantee contained
in Article 16(1) is for ensuring equality of opportunity for
all citizens relating to employment, and to appointments to
any office under the State. This means that on evety oc-
casion for recruitment the State should see that all citizens
are treated equally. The puarantee is to each individual
citizen and, therefore, every citizen who is seeking employ-
ment or appointment to an office under the State is entitled
to be afforded an opportunity for seeking such employment
of appointment whenever it is intended to be filled. In
order to effectuate the guarantee each year of recruitment
wilt have to be considered by itself and the reservation for
backward communities should not be so excessive as to
create a monopoly or to disturb unduly the legitimate
claims of other communitics."

On the other hand is the approach adopted by Ray, C.L. in Thomas.
While not disputing the correctness of the 50% rule he seems to apply it
to the entire service as such. In our opinion, the approach adopted by Ray,
C.J. would not be consistent with Article 16. True it is that the backward
classes, who are victims of historical social injustice, which has not ccased
fully as yet, are not properly represented in the services under the State
but it may not be possible to redress this imblance in one go, i.e., in a year
or two. The position can be better explained by taking an illustration. Take
a unit/service/cadre comprising 1000 posts. The reservation in favour of
Scheduled Tribes, Scheduled Castes and Qther Backward Classes s 50%
which means that out of the 1060 posts 500 must be held by the members
of these classes i.e., 270 by other backward classes, 150 by Scheduled
Castes and 80 by Scheduled Tribes. At a given point of time, let us say, the
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number of members of O.B.Cs. in the unit/service/category is only 50, a
short fall of 220, Similarly the number of members of Scheduled Castes
and Scheduled Tribes is only 20 and 5 respectively, shortfall of 130 and 75,
If the entire service/cadre is taken as a unit and the backlog is sought to
be made up, then the open competition channel has to be choked al-
together for a number of years vntil the number of members of all back-
ward classes reaches 500, i.e., till the quota meant for each of them is filled
up. This may take quite a number of years because the number of vacancies
arising each year are not many. Meanwhile, the members of open competi-
tion category would become age barred and ineligble. Equality of oppot-
tonity in their case would become a mere mirage. It must be remembered
that the equality of opportunity guaranteed by clause (1) is to each in-
dividual citizen of the couniry while clause (4) contemplates special
provision being made in favour of socially disadvantaged classes. Both must
be balanced against cach other. Neither should be allowed to eclipse the
other. For the abave reason, we hold that for the purpose of applying the
rule of 50% an year should be taken as the vnit and not the entire strength
of the cadre, service or the unil, as the case may be.

(dy Was Devadasan correctly decided?

97. The rula (providing for carry forward of unfilled reserved vacan-
cies as modified in 1955) struck down in Devadasan read as follows:

"3(a) If a sufficient number of candidate considered
suitable by the recruiting authorities, are not available from
the communities for whom reservations are made in a
particular year, the unfilled vacancies should be treated as
uareserved and filled by the best available candidates. The
number of reserved vacancies thus treated as unreserved
will be added as an additional quota to the number that
would be reserved in the following year in the normal
course; and to the extent to which approved candidates are
not available in ¢hat year against this additional quota, a
corresponding addition should be made to the mumber of
reserved vacancies in the second following year.”

The facts of the case relevant for our purpose are the following:

(i) Reservation in favour of Scheduled Castes and
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Scheduled Tribes was 12V2% and 5% respectively;

(i) [n 1960, U.P.S.C. issued a notification proposing to hold
a limited competitive examination for promotion to the
category of Assistant Superintendents in Central Secretariat
Services. 48 vacancies were to be filled, out of which 16
were unreserved while 32 were reserved for Scheduled
Castes/Scheduled Tribes, because of the operation of the
carry forward Rule: 28 vacancies were actvally carried
forward;

(i) U.P.5.C. recommended 16 for unreserved and 30 for
reserved vacancies - a total of 46;

(iv) the Government however appointed in all 45 persons,
out of whom 29 belonged to Scheduled Castes/Scheduled
Tribes,

The said Rule and the appointments made on that basis were ques-
tioned mainly on the ground that they violated the 50% rule enunciated in
Balagji. It was submitted that by virtue of the carry forward Rule, 65% of
the vacancies for the year in question came to be reserved for Scheduled
Castes/Scheduled Tribes.

The majority, speaking through Mudholkar,J. uphcld the contention
of the petitioners and struck down the Rule purpotting to apply the
principle of Balaji, The vice of the Rule was pointed out in the following
wards:

"In order to appreciate better the import of this rule on
recruitment, let us take an illustration. Supposing in two
successive years no candidate from amongst the Scheduled
Castes and Tribes is found to be qualified for filling any of
the reserved posts. Supposing also that in each of those two
years the number of vacancies to be filled in a particular
service was 100. The reserved vacancies for each of those
years would, according to the Government resolution, be
18 for gach year, Now, since these vacancies were not filled
in those years a total of 36 vacancies will be carried forward
to the third year. Supposing in the third year also the
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number of vacancies to be filled is 100. Then 18 vacancies
ot of these will also have 10 be reserved for members of
the Scheduled Castes and Tribes. By operation of the carry
forward rule the vacancies to be filled by persons from
amongsl the Scheduled Castes and Tribes would be 54 as
against 46 by persons from amongst the more advanced
classes. The reservation would Lhus be more than 509%."

98. We are of the respectful opinion that on its own reasoning, the
decision in so far as it strikes down the Rule is not sustainable. The most
that could have been done in that case was to guash the appointments in
excess of 50%, inasmuch as, as a matter of fact, more than 50% of the
vacancies for the year 1960 came to be reserved by virtue of the said Rule.
But il would not be correct to presume that that is the necessary and the
only consequence of that rule. Let us take the very illustration given at pp.
691-2, - namely 100 vacancics arising in three successive years and 18%
being the reservation quota - and examine. Take a case, where in the first
year, out of 18 reserved vacancies 9 are filled up and 9 are carried forward.
Similazly, in the sccond year agatn, 9 are filled up and another 9 are carned
forward. Result would be that in the third year, 9+9+ 18=36 (out of a
total of 100} would be reserved which would be far less than 50%; the rule
in Balaji is not violated. But by striking down the Rule itself, carrying
forward of vacancies even in such a situation has become impermissible,
which appears to us indefensible in principle. We may also point out that
the premise made in Balaji and reiterated in Devadasan, (o the effect that
clause (4) is an exception to clause (1) is no longer acceptable, having been
given up in Thomas. It is for this reason that in Keramchari Sangh, Krishna
[yer, F. explained Devadasan in the following words:

"In Devadasan’s case the court went into the actuals, not
wnto the hypotheticals. This is most important. The Court
actually vesified the degree of deprivation of the ‘equal
opportunity’ right.....

... What is striking is that the Court did not take an
academic view or make a notional evaluation but checked
up 1o satisfy itself about the seriousness of the infraction
of the right.....Mathematical calculations, departing from
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realities of the case, may startle us without justification, the
apprehension being misplaced. All that we need say is that
the Railway Board shall take care to issue instructions to
se¢ that in no year shall SC&ST candidates be actually
appointed to substantially more than 50% of the promo-
tional posts. Some excess will not affect as mathematical
precision is different in human affairs, but substantial ex-
cess will void the selection. Subject to thisrider or condition
that the ‘carry forward' nide shall not resuit, in any given
year, in the selection of appointments of SC&ST candidates
considerably in excess of 50% we uphold Anncxure I'.

We arc in respectful agrecment with the above statement of law,
Accordingly, we over-rule the decision in Devadasan. We have already
discussed and explained the 50% rule in paras 93 to 96. The same position
would apply in the case of carry forward rule as well. We, however, agree
that an year should be taken as the unit or basis, as the case may be, for
applying the rule of 50% and not the entire cadre strength.

99, We may reiterate that a carry forward rule need not necessarily
be in the same terms as the one found in Devadasan. A given rule may say
that the unfilled reserved vacancies shall not be filled by unreserved
category candidates but shall be carried forward as such for a period of
three years. In such a case, a contention may be raised that reserved posts
remain a separate catcgory altogether. In our opinion, however, the result
of application of carry forward rule, in whatever manner it is operated,
should not result in breach of 50% rule,

Question No.7: Whether clause (4} of Articie 16 provides reservation
only in the matter of initial appoinmments/direct recruitment or does il con-
template and provide for reservations being made in the matter of promotion
as well?**

100. The petitioner’s submission is that the reservation of appoint-
ments or posts contemplated by clause (4) is only at the stage of entry into

**  One of us, Ahmadi, J. is of the opinion that this question does not arise for considera-
tion in these writ petitions and henez need not be apswered. Accordingly. the opinions
e.pressed and conclusion recorded on this question ate those of the Chief Justice, M.N.
Venkatachaliah. and B.P. Jeevan Reddy, 1. only.

H
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State service, ie., direct recruitment. {t is submitted that providing for
reservation thereafter in the matter of promeotion amounts to a double
reservation and if such a provision is made at each successive stage of
promotion it would be a case of reservation being provided that many
times. It is also submitted that by providing reservation in the matter of
promotion, the member of a reserved category is enabled to frog- leap over
his compatriots, which was bound to geng¢rate acute heart - burning and
may well lead to inefficiency in administration. The members of the open
competition category would come to think that whatever be their record
and performance, the members of reserved categorics would steal a march
over them, irrespective of their performance and competence. Examples
are given how two persons (A) and (B), one belonging to O.C. category
and the other belonging to reserved category, having been appointed at the
same time, the member of the reserved category gets promoted earlicr and
how even in the promoted category he jumps over the members of the O.C.
category already there and gains a further promotion and so on. This would
generate, it is submitted, a feeling of dis-heartening which kills the spirit
of competition and develops a sense of dis-interestedness among the
members of O.C. category. It is pointed out that once persons coming from
different sources join a category or class, they must be treated alike
thereafter in all matters including promotions and that no distinction is
permissible on the basis of their "birth-mark". It is also pointed out that
even the Constituent Assembly debates on draft Article 10(3) do not
indicate in any manner that it was supposed to extend to promotions as
well. It is further submitted that if Article 16(4) is construed as warranting
reservation even in the matter of promotion it would be contrary to the
mandaie of Article 335 viz., maintenance of efficiency in administration. It
is submitted that such a provision would amount to putting a premium
upon in-efficiency. The members of the reserved category would not work
hard since they do not have to compete with all their colleagues but only
within the reserved category and further because they are assured of
promotion :Whether they work hard and efficiently or not. Such a course
would also militate against the goal of excellence referred to in clause (J)
of Article 51A (Fundamental Duties).

1. Sri K Parasaran, learned counscl appearing for the Union of
India raised a preliminary objection to the consideration of this question
at all. According to him, this question does not arise at present inasmuch
as the impugned Memorandums do not provide for reservation in the
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matter of promotion. They confine the reservation only to direct recruit-
ment. Learaed counsel reiterated the well-established principle of Con-
stitutional L.aw that Constitutional questions should not be decided in
vaccum and that they must be decided only if and when they arise properly
on the pleadings of a given case and where it is found necessary to decide
them for a proper decision of the case. A large number of decisions of this
court and Enplish courts are relied upon in support of this proposition.**
If for any reason this court decides to answer the said question, says the
counsel, the answer can only be one - which is already given by this court
in a number of decisions namely, Rengachan, Hiralal and Karamchari
Sangh. He submils that an appointment to a post is made either by direct
recruitment or by promotion or by transfer, In all these cases it is but an
appointment. If so, Asticle 16(4) does undoubtedly take in and warrant
making a provision for reservation in the matter of promotion as well.
Learned counse]l commended to us the further reasoning in Rangechari that
adequate representation means not mercly quantitative representation but
also gualitative representation. He says further that adequacy in repre-
sentation does not mean representation at the lowest level alone but at all
levels in the administration. Regarding the Constituent Assembly debates,
his submission is that those debates do not indicate that the said provision
was not supposed to apply to promotions. In such a situation, it is argued,
plain words of the Constitution should be given their due meaning and that
there is no warrant for cutting down their ambit on the basis of certain
suppositions with respect to interpretation of clauses (1), (2) and (4). This
is also the contention of the other counsel for respondents,

102. With respect to the preliminary objection of Sri Parasaran, there
can hardly be any dispute about the proposition espoused by him. But it
must be remembered that reference to this larger Bench was made with a
view to "finally settle the legal position relating to reservations”. The idea
was to have a final look at the said question by a larger Bench to settle the
law in an authoritative way. It is for this reason that we have been per-
suaded to express ourselves on this question. Bul before we proceed o
express ourselves on the question, a few clarifications would be in order.

103. Reservation in the case of promotion is normally provided only
where the promotion is by selection, i.e., on the basis of merit. For, if the

** It is this objection, Ahmadi, 1. {on¢ of us) wpholds:
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promotion is on the basis of sentority, such a rule may not be called fot; in
such a case the position obtaining-in the lower category gets reflected in the
higher category (promotion category) also. Where, however, promotion is
based on merit, it may happen that members of backward classes may not get
selected in the same proportion as is obtaining in the lower category. With a
view to ensure similar representation in the higher category also, reservation
is thought of even in the matter of promotion based on selection. This is, of
course, in addition to the provision for reservation at the entry (direct
recruitment) level. This was the position in Rangachar. Secondly, there may
be a service/cluss/category, to which appointment is made partly by direct
recruitment and partly by promotion (i.c,, promotion on the basis of merit).
If no provision is made for reservation in promotions, the backward class
members may not be represented in this category to the extent prescribed.
We may give an illustration to explain what we are saying, Take the category
of Assistant Engineers in a particular service where 50% of the vacancies
arising in a year are filled up by direct recruitment and 50% by promotion (by
selection i.e., on merit basis) from among Junior Engineers. If provision for
reservation is made only in the matter of direct recruitment but not in
promotions, the result may be that members of backward classes (where
quota, let us say, is 25%) would get in to that extent only in the 50% direct
recruilment quota but may not get in (o that extent in the balance 50%
promotion quota. It is for this reason that reservation is thought of even in the
matter of promotions, particularly where promotions are on the basis of
merit. The question for our consideration, however, is whether Article 16(4)
contemplates and permits reservation only in the matter of direct recruit-
ment or whether it &lso warrants provision being made for reservation in the
matier of promotions as well. For answering this question, it would be
appropriate, in the first instance, to cxaming the facts of and dicta in Ran-
gachari, Hiralal and Keramchan Sangh.

104. In Rangachari, validity of the circulars issued by the Railway
administration providing for reservation in favour of Scheduled Cas-
tes/Scheduled Tribes in promotions (by selection) was questioned. The
contention was that Article 16(4) does not take in or comprehend reserva-
tion in the matter of promotions as well and that it is confined to direct
recruitment only. The Madras High Court agreed with this contention. It
held that the word "appointments” in clause (4) did not denote promation
and lurther that the word "posts” in the said clause referred to posts outside
the cadre concerned. On appeal, this Court reversed by a majority of 3:2,

-
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Gajendragadkar, J. speaking for the majority enunciated certain propost- A
tions, of which the following are relevant for cur discussion:

"(a) matiers relating (0 empioyment [in clavse (1)] must

include all matters in relation to employment both prior,

and subsequent, to the employment which are incidental

to the cmployment and form part of the terms and condi- B
tions of such employment.

(b) in regard to employment, like other terms and condi-

tions associated with and incidental to it, the promotion to

a selection post is also included in the matters relating to C
employment, and even in regard to such a promotion to a

selection post all that Article 16(1} guarantees is equality

of opportunity to all ¢itizens who enter service."

(¢) "The condition precedent for the exercise of the powers

conferred by Art.16(4) is that the State ought to be satisfied D
that any backward class of citizens is not adequately rep-
resented in its services. This condition precedent may refer
either to the numerical inadequacy of representation in the
services or even fo the qualitative inadequacy of repre-
sentation, The advancement of the socially and education-
ally backward classes requires not only that they should
have adequate representation in the lowest rung of services
but that they should aspire to secure adequate repre-
sentation in selection posts in the services as well, In the
context the expression ‘adequately represented’ imports
considerations of "size" as well as "values”, numbers as well F
as the natore of appointments held and so it involves not

merely the numerical test but also the qualitative one.”

(b) "in providing for the reservation of appointments or
posts under Art.16(4), the State has to take into considera-
tion the claims of the members of the backward classes G
consistently with the maintenance of the efficiency of ad-
ministration. It must not be forgotten that the efficiency of
administration is of suci paramount importance that it
would be unwise and impermissible to make any reserva-
tion at the cost of efficiency of administration. That un- H

L
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doubtedly is the effect of Art.335. Rescrvation of appoint-
ments or posts may theoritically and conceivably mean
some impairment of clficiency; but the risk involved in
sacrificing efficiency of administration must always be
borne in mind when any State sets about making a provision
for reservation of appointments of posts.”

105. In State of Punjab v. Hiralaf, validity of an order made by the
Government of Punjab providing for reservation in promotion {in addition
to initial recruitment) was questioned. Though the High Court upheld the
challenge, this Court (Shah, Hegde and Grover,J1.} reversed and upheld
the validity of the Government order following Rangachar.

106. Validity of a number of circulars issued by the Railway Ad-
miinistration was questioned in Karamchari Sangh, a petition under Article
32. The experience gained over the years disclosed that rescrvation of ap-
pointments/posts in favour of SC/STs, though made both at the stage of initial
recruitment and promotion was not achieving the intended results, inasmuch
as several posts meant for them remained unfilled by them, Accordingly, the
Administration issued several circulars from time to time tending further
concessions and other measures to ensure that members of these categories
avail of the posts reserved for them fully. (The original circular is veferred to
in the judgment as Ann.-F, whose validity was upheld in Rangachar itself.
The other circulars are referred to as Annexures [[H,J and K}. These cir-
culars contemplated (i} giving one grade higher to SC/ST candidates than is
assignable to an employee (i) carrying forward vacancies for a period of
three years and (i} provision for in-service training and coaching (after
promotion) to raise the level of efficiency of SC/ST employees who were
directed to be promoted on a temporary basis for a specified period, even if
theydid not obtain the requisite places. The contention of the writ petitioners
was that these circulars, being inconsistent with the mandate of Article 335,
are bad. Rangachari was sought to be reopened by arguing that Article 16{4)
does not take in reservation in the matter of promotion. The Division Bench
(Krishza Iyver, Pathak and Chinnappa Reddy,]J.) not only refused tore-open
Rangachari but also repelled the attack upon the circulars. It was held that no
dilution of efficiency in administration resulted from the implementation of
the circulars inasmuch as they preserved the criteria of eligibility and mini-
mum efficiency required and also provided for in-service training and coach-
ing to correct the deficiencies, if any. The carry forward rule was also upheld
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subject to the condition thai the operation of the rule shall not result, in any
given year, scleclionfappointment of Scheduled Caste/Scheduled Tribe can-
didates in excess of 50%.

In Comptroller and Auditor Generai v. K.S. Jagannaihan, {19386} 2
S.C.R. 17, il was held:

"It is now well setiled by decisions of this court that the
reservation in favour of backward classes of citizens includ-
ing the members of the Scheduled Castes and the
Scheduled Tribes, as contemplated by Art.16(4) can be
made not merely in respect of initial recruitment but also
in respect of posts to which promotions are to be made,
|See for instance: {1971] 3 SCR 267 and Akhil Bhartiya
Soshit Karamchar Sangh v. U.O.1, [1981] 1 S.C. 246.}"

107. We find it difficult to agree with the view in Rangachan that
Article 16(4) contemplates or permits reservation in promotions as well. It
is true that the expression "appointment” takes in appointment by direct
recruitment, appointment by promotion and appointment by fransfer. It
may also be that Article 16(4} contemplates not merely quantitative but
also qualitative support to backward class of citizens. But this question hag
not to be answered on a reading of Article 16(4) alone but on a combined
rcading of Article 16(4) and Article 335, In Rangachari this fact was
acknowledged but explained away on a basis which, with great respect to -
the learned Judges who constituted the majority - does not appear to be
acceptable. The propositions emerging from the majority opinion in Ran-
gachar have been set out in Para 104. Under proposition (d) (as set out
in para 104), the majonity does say that "in providing for the reservation of
appointments or posts under Art.16(4), the State has to take into con-
sideration the claims of the members of the backward classes consistently
with the maintenance of the efficiency of administration. It must not be
forgotten that the efficiency of administration is of such paramount impor-
tance that it would be unwise and impermissible to make any reservation
at the cost of efficiency of administration, That undoubtedly is the effect
of Art335 Reservation of appointments or posts may theoratically and
conceivably means some impairment of efficiency;” but then it explains it
away by saying "but the risk involved in sacrificing efficiency of administra-
tion must always be borne in mind when any State sets about making a
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provision for reservation of appointments of posts.” We see no justification
to multiply ‘the risk’, which would be the consequence of holding that
reservation can be provided even in the matter of promotion. While it is
certainly just to say that a handicap should be given to backward class of
citizens at the stage of initial appointment, it would be a serious and
unacceptable inroad into the rule of equality of opportunity to say that such
a handicap shonld be provided at every stage of promotion throughout
their carcer, That would mean creation of a permanent separate category
apart from the mainstream - a vertical division of the administrative ap-
paratus. The members of reserved categories need not have to compete
with others but only among themselves. There would be no will 1o work,
compete and excel among them. Whether they work or nut, they Lend to
think, their promotion is assured. This in turn is bound to generate a feeling
of despondence and ‘heart-burning’ among open competition members. All
this is bound to affect the efficiency of administration. Putting the members
of backward classes on a fast-track would necessarily result in leap-frogging
and the deleterious effects of "leap-frogging” need no illustration at our
hands. At the initial stage of recruitment reservation can be made in favour
of backward class of citizens but once they enter the service, efficiency of
administration demands that these members too compete with others and
earn promaotion like all others; no further distinction can be made there-
after with reference to their "birth-mark", as one of the learned Judges of
this Court has said in another connection. They are expected to operate
on equal footing with others. Crutches cannot be provided throughout
one’s career. That would not be in the interest of efficiency of administra-
tion nor in the larger interest of the nation. It is wrong to think that by
holding so, we are confining the backward class of citizens to the lowest
cadres. 1t is well-known that direct recruitment takes place at several
higher levels of administration and not merely at the level of Class-{V and
Class-IT1. Direct recruitment is provided even at the level of Al India
Services. Direct recruitment is provided at the level of District Judges, to
give an example nearcr home. It may also be noted that during the debates
in the Constituent Assembly, none referred to reservation in promotions;
it does not appear to have been within their contemplation.

It is true that Rangachari has been the law for more than 30 years
and that attempts to re-open the issue were repelled in Karemchari Sangh.
it may equally be true that on the basis of that decision, reservation may
have been provided in the matter of promotion in some of the Central and
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State services but we are convinced that the majority opinion in Rangachar,
to the extent it holds, that Article 16(4) permits reservation even in the
matter of promotion, is mot sustainable in principle and ought to be
departed from. However, taking into consideration all the circumstances,
we direct that our decision on this question shall operate only prospectively
and shall not affect promotions already made, whether on temporary,
officiating or reguiar/permanent basis. It is further directed that wherever
reservations are already provided in the matter of promotion - be it Central
Services or State Services, or for that matter services under any corpora-
tion, authority or body falling under the definition of ‘State’ in Article 12-
such reservations shall continue in operation for a period of five years from
this day. Within this period, it would be open to the appropriate authorities
to revise modify or reissue the relevant Rules to ensure the achicvement
of the objective of Article 16(4). If any authority thinks that for ensuring
adequate representation of ‘backward class of citizens’ in any service, class
or category, it is necessary to provide for direct recruitment therein, it shat}
be open to it do so,

A purist or a legal theoretician may find this direction a little
illogical. We can only answer them in the words of Lord Roskill. In his
presidential address to the Bentham Club at University College of London
on February 29, 1984 on the subject "Law Lords, Reactionaries or
Reformers?", the learned Law Lord sad:

"Legal policy now stands enthroned and will [ hope remain
one of the foremeost considerations governing the develop-
ment by the House of Lords of the common law, What
direction should this development now take? I can think of
several occasions upon which we have all said to ourselves
"this case requires a policy decision - what is the right policy
decision?" The answer is, and | hope will hereafter be, to
follow that route which is most consonant with the current
needs of the society, and which will be seen to be sensible
and will pragmatically thereafter be easy to apply. No doubt
the Law Lords will continue to be the targets for those
academic lawyers who will seek intellectual perfection
rather than impetfect pragmatism. But much of the com-
mon law and virtually all criminal taw, distasteful as it may
be to some to have to acknowledge it, is a blunt instrument
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by means of which human bengs, whether they like it or
not, are governed and subject to which they are required
to live, and biunt instruments are rarely perfect intellec-
tually or otherwise, By definition they operate bluntly and
not sharply."

We must also make it clear that it would not be impermissible for
the State to extend concessions and relaxations to members of reserved
categories in the matter of promotion without compromising the efficiency
of the administration. The relaxation concerned in Thomas and the con-
cessions namely carrying forward of vacancies and provistons for in-service
coaching/training in Karamchari Sangh are instances of such concessions
and relaxations. However, it would not be permissible to prescribe lower
qualifying marks or a lesser level of evaluation for the members of reserved
categories since that would compromise the efficiency of administration.
We reilerate that while it may be permissible to prescribe a reasonably
lesser qualifying marks or evaluation for the O.B.Cs,, 5.Cs, and 8.Ts. -
consistent with the efficiency of administration and the nature of duties
attaching to the office concerned - in the matter of direct recruitment, such
a coursc would not be permissible in the matter of promotions for the
reasons recorded hercinabove.

Question No.B: Whether Reservations are anti-mernitarian’?

108. In Belaji and other cases, it was assumed that reservations are
necessarily anti-meritarian. For example, in Janaki Prasad Farimoo it was
observed, "it is implici in the idea of rescrvation that a less meritorious
persen be preferred to another who is more meritorious.” To the same
effect is the opinion of KhanmraJ. in Thomas, though it is a minority
opinion, Even Subba Rao, J. who did not agree with this view did recognize
some force in it. In his dissenting opinion in Devadasan , While holding
that there is no conflict between Article 16(4) and Article 335, he did say,
"it 15 ingvitable in the nature of reservation that there will be a lowering of
standards to some extent’, but, he said, on that account the provision
cannot be said to be bad, inasmuch as in that case, the State had, as a
matter of fact, prescribed minimum qualifications, and only those possess-
ing such minimum qualifications were appointed. This view was, however,
not accepted by Krishna Iyer,). in Thomas. He said "efficiency means, in
terms of good government, not marks in examinations only, but responsible
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and responsive service to the people. A chaotic genius is a grave danget
to public administration, The inputs of efficiency rule include a sense of
belonging and of accountability {not pejoratively used) if its composition
takes in also the weaker segments of "We, the people of India". No other
understanding can recongile the claim of a radical present and the hang-
over of the unjust past.” A similar view was expressed in Vagsant Kumer by
Chinnappa Reddy, J. The learned judge said "the mere securing of high
matks al an examination may not necessarily mark out a good ad-
ministrator. An efficient administrator, ong takes it, must be one who
possesses among other qualities the capacity to understand with sympathy
and, thercfore, to tackic bravely the problems of a large segment of
population constituting the weaker sections of the people. And, who better
thau the ones belonging to those very sections? Why not ask ourselves why
35 years after Independence, the position of the Scheduled Castes etc. has
not greatly improved? Is it not a legitimate question to ask whether things
might have been different, had the district administrators and the State and
Central Burcaucrats been drawn in larger numbers from these classes?
Courts are not equipped to answer these questions, but the courfs may not
interfere with the honest endeavours of the Government to find answers
and solutions. We do not mean to say that efficiency in the civil service is
unnecessary ot that it is a myth. All that we mean to say is that one need
not make a fastidious fetish of it."

109. It is submitted by the learned counsel for petitioners that reser-
vation necessarily means appointment of less meritorious petsons, which in
turn leads to lowering of efficiency of administration. The submission,
therefore, is that reservation should be confined to a small minority of
appointments/posts, - in any evenl, to not more than 30%, the figure
referred to in the speech of Dr. Ambedkar in the Constituent Assembly.
The mandate of Article 335, it is argued, implies that reservations should
be so operated as not to affect the efficiency ol administration. Even
Article 16 and the directive of Article 46, 1t is said, should be read subject
to the aforesaid mandate of Article 333.

110. The respondents, on the other hand, contend that the marks
obtained at the examination/test/interview at the stage of entry into service
15 not an indicia of the inhereat merit of a candidate. They rely upon the
opinion of Douglas,J. in Defunis where the learned Fudge illustrates the
said aspect by giving example of a candidate coming from disadvantaged
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sections ol society and yet obtaining reasonably good scores - thus
manifesting his "promise and potential” - vis-a-vis a candidate from a higher
strata obtaining higher scores. {His opinion is referred to in para 44). On
accotnt of the disadvantages suffered by them and the lack of oppor-
lunities, - the Respondents say - members of backward classes of citizens
may not score equally with the members of socially advanced classes at the
inception but in course of time, they would. It would be fallacious to
presumc that nature has endowed intelligence only 1o the members of the
forward classes. It is to be found everywhere. It only requires an oppor-
tunity to prove itself. The directive in Article 46 must be understood and
implemented keeping in view these aspects, say the Respondents.

111. We do not think it necessary Lo express ourselves at any length
on the correctness or otherwise of the opposing points of view referred to
above. (It is, however, necessary to point out that the mandate - if it can
be called that - of Article 335 is to take the claims of members of SC/ST
into consideration, consistent with the maintenance of efficiency of ad-
ministration. It would be a misreading of Article to say that the mandate
is maintenance of efficiency of administration,) May be, efficiency, com-
petence and merit are not symonymous concepts; May be, it is wrong to
treat merit as synonymous with efficiency in administration and that merit
is but a component of the efficiency of an administrator. Even so, the
relevance and significance of merit at the stage of initial recruitment cannot
be ignored. It cannot also be ignored that the very idea of reservation
implies selection of a less meritorious person. At the same time, we
recognise that this much cost has to be paid, if the constitutional promise
of social pustice is to be redeemed. We also firmly believe that given an
opportunity, members of these classes are bound to overcome their initial
disadvantages and would compete with - and may, in some cases, cxcel -
members of open competitor candidates. It is undeniable that nature has
endowed merit npon members of backward classes as much as it has
endowed upon members of other classes and that what is required is an
opportunity te prove it. It may not, therefore, be said that reservations are
anti meritian. Merit there is even among the reserved candidates and the
small difference, that may be allowed at the stage of initial recruitment is
bound to disappear in course of time. These members too will compete
with and improve their efficiency alongwith others.
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"Having said this, we must append a note of clarification. In some
cases arising under Article 15, this court has upheld the removal of
minimum quaiifying marks, in the case of Scheduled Caste/Scheduled Tribe
rcandidates, in the matter of admission to medical courses. For example, in
State of M.P. v. Nivedita Jain, [1982] 1 S.CR. 759 admission to medical
course was regulated by an entrance test (called Pre-Medical Test), For
general candidates, the minimum qualifying marks were 50% in the ag-
gregate and 33% in each subject. For Scheduled Caste/Scheduled Tribe
candidates, however, it was 40% and 30% respectively. Oa finding that
Scheduled Cast/Schedule Tribe.candidates equal to the number of the seats
reserved for them did not qualify on the above standard, the Government
did away with the said minimum standard altogether. The Government’s
action was challenged in this court but was upheld, Since it was a case
under Article 15, Article 335 had no relevance and was not applied. But
in the case of Article 16, Article 335 would be relevant and any order on
the lines of the order of the Government of M.P. (in Nivedita Jain) would
not be permissible, being inconsistent with the efficiency of administration,
To wit, in the matter of appointment of Medical Officers, the Government
or the Public Service Commission cannot say that there shall be no mini-
mum qualifying marks for Scheduled Castes/Scheduled Tribes candidates,
while prescribing a minimum for others. It may be permissible for the
Government to prescribe a reasonably lower standard for Scheduled Cas-
tes/Scheduled Tribes/Backward Classes - consistent with the requirements
of efficiency of administration - it would not be permissible not to prescribe
any such minimum standard at all. While prescribing the lower minimum
standard for reserved category, the nature of duties attached to the post
and the interest of the general public should also be kept in mind.

112. While on Article 335, we are of the opinion that there are certain
services and positions where either on account of the nature of duties
aftached to them or the level (in the hierarchy) at which they obtain, merit
as explained hereinabove, alone counts. la such situations. It may not be
advisable to provide for reservations. For example, technical posts in
rescarch and development organisations/departments/institutions, in spe-
cialities and super-specialities in medicine, engineering and other such
courses in physical sciences and mathematics, in defence services and in
the establishments connected therewith, Similarly, in the case of posts at
the higher echelons e.g., Professors (in Education), Pilots in Indian Airlines
and Air India, Scientists and Technicians in nuclear and space application,
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provision for reservation woyld not be advisable.

As a matter of fact, the impugned Memorandum dated 13th August,
1990 applics the rule of reservation to "civil posts and services under the
Government of India® only, which means that defence forces are excluded
from the operation of the rule of reservation though it may yet apply to
civil posts in defenace services. Be that as it may, we are of the opinion that
in certain services and in respect of certain posts, application of the rule
of reservation may aot be advisable for the reason indicated hereinbefore.
Some of them are: (1) Defence Services including all technical posts
therein but excluding civil posts. (2) All technical posts in establishments
engaged in Research and Development including those connected with
atomic energy and space and establishments engaged in production of
defence cquipment; (3) Teaching posts of Professors - and above, if any.
(4) Posts in super-specialities in Medicine, engineering and other scientific
and technical subjects. (3) Posts of pilots (and eo-pilots) in Indian Airlines
and Air India. The list given above is merely illustrative and not exhaustive.
It is for the Government of ladia to consider and specify the service and
pasts to which the Rule of reservation shall not apply but on that account
the implementation of the impugned Oflice Memorandum dated 13th
August, 1990 cannot be stayed or wathheld.

Wc may point out thal the services/posts emumerated above, on
account of their nature and duties attached, are such as call for highest
level of intelligence, shill and excellence, some of them are second level
and third level posts in the ascending order. Hence, they form a category
apart. Reservation therein may not be consistent with "efficiency of ad-
ministration” contemplated by Article 335.

We may add that we sec no particular relevance of Article 38(2) in
this context. Article 16(4) is also a measure to cnsure equality of status
besides equality of opportunity.

FPART - VI

(QUESTIONS 9,10 & 11 AND OTHER MISCELLANEOUS
QUESTIONS).

Question No.9: Will the extent of judiciai review be limited or restricted
in regard to the idemtification of Backward Classes and the percentage of

%
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reservations made Jor such classes, to a demonstrably perverse identification
or @ demonstrably unreasonable percentage?

113. It is encugh o say on this question that there is no particular or
special standard of judicial scrutiny in matters arising under Article 16(4) or
for that matter, under Article 15(4). The extent and scope of judicial scrutiny
depends upon the nature of the subject matter, the nature of the right
affected, the character of the legal and constitutional provisions applicable
and so on. The acts and orders of the State made under Article 16(4) do not
enjoy any particular kind of immunity. At the same time, we must say that
court would normally extend due deference to the judgment and discretion of
the Executive - a co- equal wing - in these matiers. The political executive,
drawn as it is from the people and represent as it does the majority will of the
people, is presumed to know the conditions and the needs of the people and
hence its judgment in matters within its judgment and discretion will be
entitled to due weight. More than this, it is reither possible nor desirable to
say. It is not necessary to answer the question as framed.

Question No. 10: Whether the distinction made in the second Memoran-
dum between ‘poorer sections' of the backward classes and others permissible
under Article 167

114. While dealing with Question No.3(d), we held that that exclusion
of ‘creamy layer’ must be no the basis of sacial advancement (such advan-
cement as renders them mishits in the backward classes) and not on the
basis of mere economic criteria. At the same time, we held that income or
the extent of property held by a person can be taken as a measure of social
advancement and on that basis ‘creamy layer’ of a given caste/com-
munity/occupational group can be excluded to arrive at a true backward
class. Under Question No.5, we held that it is not impermissible for the
State to categories backward classes into backward and more backward on
the basis of their relative social backwardness. We had also given the
ilfustration of two occupational groups, viz., gold-smiths and vaddes (tradi-
tional stone-cutters in Andhra Pradesh); both are included within ‘other
backward classes', If these two groups are lumped together and a common
reservation is made, the gold-smiths would walk away with all the vacancies
fcaving none for vaddes. From the said point of view, it was observed, such
classification among the designated backward classes may indeed serve to
help the more backward among them to get their due. But the question
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‘now is whether clause (i) of the Office Memorandum dated 25th Septem-
ber, 1991 is sustainable in law. The said clause provides for a preference
in favour of "poorer ssctions” of the backward classes over other members
of the backward classes. On first impression, it may appear that backward
classes are classified into two sub-groups on the basis of economic criteria
alone and a preference provided in favour of the poorer sections of the
backward classes. In our considered opinion, however, such an interpreta-
tion would not be consistent with the context in which the said expression
is used and the spirit underlying the clause nor would it further the
objective it secks to achicve, The object of the clause is to provide a
preference in favour of more backward among the "socialy and education-
ally backward classes. In other words, the expression ‘poorer sections’ was
meant to refer to those who are socially and economically more backward.
The use of the word ‘poorer’, in the context, is meant only as a measure
of social backwardness, (Of course, the Government is yet to notify which
classes among the designated backward classes are more socially backward,
ie. ‘poorer sections’). Understood in this sense, the said classification is
not and cannot be termed as invalid either constitutionally speaking or in
law. The next question that arises is: what is the meaning and context of
the expression ‘preference’? Having regard to the fact the backward classes
are sought to be divided into two sub-categories, viz., backward and more
backward, the expression ‘preference’ must be read down to mean an
equaitable apportionment of the vacancies reserved (for backward classes)
among them. The object evidently could not have been to deprive the
‘backward’ altogether from benefit of reservation, which could be the result
if word ‘preference’ is read literally - if the ‘more backward’ take away all
the available vacancies/posts reserved for Q.B.Cs., none would remain for
‘backward’ among the O.B.Cs. It is for this reason that we are inclined to
read down the expression to mean an equitable apportionment, This, in
our opinion, is the proper and reasonable way of understanding the expres-
sion preference in the context in which it occurs. By giving the above
interpretation, we would be effectuating the underlying purpose and the
true itertion behind the clause.

[t shall be open to the Government to notify which classes among the
scveral designated other backward classes are more backward for the pur-
poses of this clause and the apportionment of reserved vacancies/posts
among ‘backward’ and "'more backward”, On such notification the clause will
become operational,
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Question No.11: Whether the reservation of 10% of the posts in favour of
‘other economically backward sections of the people who are not covered by
any of the existing schemes of the reservations’ made by the Office Memoran-
aum dated 25.9. 1991 permissibie under Anticle 16?7

115. This clause provides for a 10% reservation (in appoint-
ments/posts) in favour of economically backward sections among the open
competition {non-reserved) category. Though the criteria is not yet evolved
by the Government of India, it is obvious that the basis is either the mcome
of a person and/or the extent of property held by him. The impugned
Memorandum does not say whether this classification is made under clause
{4) or clause (1) of Article 16. Evidently, this classification among a
category outside clause (4) of Article 16 is not and cannot be related to
clause (4) of Article 16, If at all, it is relatable to clanse (1). Even so, we
find it difficult to sustain. Reservation of 10% of the vacancies among open
competition candidates on the basis of income/property-holding means
exclusion of those above the demarcating line from those 10% seats. The
question is whether this is constitutionally permissible? We think not, It
may not be permissible to debar a citizen from being considered fot
appointment to an office under the State solely on the basis of his income
or property-holding. Since the employment under the State is really con-
ceived to serve the people (that it may also be a source of Livelihood is
secondary} no such bar can be created, Any such bar would be inconsistent
with the guarantee of equal opportunity held out by clause (1) of Article
16. On this ground alone, the said clause in the Office Memorandum dated
25.5.1991 fails and is accordingly declared as such.

"THE CONCEPT OF POSITIVE ACTION AND POSI-
TIVE DISCRIMINATION'

116. Dr. Rajiv Dhawan describes Article 15(4) as a provision envisag-
ing programmes of positive action and Acticle 16(4} as a provision war-
ranting programmes of positive discrimination. We are afraid we may not
be able to fit these provisions into this kind of compartmentalisation in the
context and scheme of our constitutional provisions, By now, it is well
settled that reservations in educational institutions and other walks of life
can be provided under Article 15(4) just as reservations can be provided
in services under Article 16{4). If so, it would not be correct to confine
Axticle 15(4) to programmes of positive action alone. Article 15(4) is wider
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than Article 16{4) inasmuch as several kinds of positive action programmes
can also be evolved and implemented thereunder (in addition to reserva-
tions) to improve the cenditions of SEBCs, Scheduled Castes and
Scheduled Tribes, whereas Article 16(4) speaks only of one type of
remedial measure, namely, reservation of appointments/posts. But it may
not be entirely right to say that Article 15(4) is a provision envisaging
programmes of positive action. Indeed, even programmes of positive action
may sometimes involve a degree of discrimination. For cxample, if a special
residential school is established for Scheduled Tribes or Scheduled Castes
at State expense, it is a discrimination against other students, upon whose
education a far lesser amount is being spent by the State. Or for that
matter, take the very American cases - Fullilove or Metro Broadcasting -
Can it be said that they do not involve any discrimination? They do. It is
another matter that such discrimination is not unconstitutional for the
reason that it is designed to achieve an important governmental objective.

DESIRABILITY OF A FERMANENT STATUTQORY
BADY TO EXAMINE COMPLAINTS OF OVER IN-
CLUSIONIUNDER INCLUSION.

117. We are of the considered view that there ought to be a per-
manent body, in the nature of a Commission or Tribunal, to which com-
plaints of wrong inclusion or non-inclusion of groups, classes and sections
in the fists of Other Backward Classes can be made. Such body must be
empowered to examine complaints of the said nature and pass appropriate
orders. Its advice/opinion should ordinarily be binding upon the Govern-
ment. Where, however, the Government does not agree with its recommen-
dation, it must record its reasons therefor. Even it any new class/group is
proposed to be included among the other backward classes, such matter
must also be referred to the said body in the first instance and action taken
on the basis of its recommendation. The body must be composed of experts
in the ficld, both official and non-official, and must be vested with the
necessary powers to make a proper and effective inquirey. It is squally
desirable that each State constitutes such a body, which step would go a
long way in redressing genuine grievances. Such a body can be created
under clause (4) of Article 16 itself - or under Article 16(4) read with
Article 340 - as a concomitant of the power to identify and specify back-
ward class of citizens, in whose favour reservations are to be provided. We
direct that such a body be constituted both at Central level and at the level

i
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of the States within four months from today. They should become imme-
diatcly operational and be in a position to entertain and examine forthwith
complainis and matters of the nature aforementioned, if any, received. It
should be open to the Government of India and the respective State
Governments to devise the procedure to be followed by such body. The
body or bodics 5o created can also be consnlted in the matter of periodic
revision of lists of O.B.Cs. As suggested by Chandrachud, C3. in Vasam
Kumar, there should be a periodic revision of these lists to exclude those
who have ceased to be backward or for inclusion of new classes, as the
case may be.

SHOULD THE MATTER GO BACK TOQ CONSTITU-
TION BENCH TO GO INTO THE DEFECTS OF THE
MANDAL COMMISSION REPORT.

118. Now thai we have answered all the questions raised for our
consideration, guestion new arises, whether in view of the answers given
and directions being given by us, is it necessary to send back the matter to
the Five-Judge Bench to consider whether the investigation and survey
done, and conclusions arrived at, by the Mandal Commission are contrary
to law and if so, whether the impugned Office Memorandums, based as
they are on the report of the said Commission, can be sustained? We think
not. This is nat a case where the Five-Judge Bench framed certain ques-
tions and referred them to this Bench. All the matters as such were placed
before this Bench for disposal. During the course of hearing, however,
when some counse] wanted to take us into details of castes/gronps/classes
which, according to them, have been wrongly included or excluded, as the
case may be, we refused (o go into those details saying that those details
can be gone into before the Five-Judge Bench later. Otherwise, we heard
the counsel fully on the alleged illegalities in the approach and methodol-
ogy adopted by the Commission. The written arguments bear them out, We
shall notice the criticism first and then answer the guestion posed at the
inception of this para.

118A. The first and foremost criticism levelled against the approach
and the procedure adopted by Mandal Commission in that the Mandal
Commission has adopted caste and caste alone as the basis of its approach
throughout. On this count alone, it is argued, the entire report of the
Commission is vitiated, It is pointed out that in its very first letter dated
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25th April, 1979 (Appendix VIl at page 91-Vol.2) addressed to all the
Ministries and Departments of the Central Government, the Commission
has prescribed the following test for determining the socially and educa-
tionaily backward classes:

"(a) In respect of employees belonging to the Hindu com-
miunitics

(i) an employee will be deemed to be socially backward
if he does not belong to any of the three twice-born
(Dvij) ‘Varnas' i.e., he is neither a Brahmiz, nor a
Kshatriya/nor a Vaishya; and

(ii) he will be deemed to be educationally backward if
neither his father nor his grant father bas studied
beyond the primary levei.

(o) Regardiﬁg the non-Hindu Communities

{i) an employee will be deemed to be socially backward
if either

(1) he is a convert from those Hindu communities
which have been defined as socially backward as
per para 4(a)(i) above, or

(2) in case he is not such a convert, his parental
incorne is below the prevalent poverty line, ie.,
Rs.71 per head per month.

(i) he will be desmed to be educationally backward if
neither his father nor his grand father had stadied
beyond the primary level”

Serious objection is taken to the above criteria. Treating all the
Hindus not belonging to three upper castes as socially and educationally
backward classes, it is submitted, is faulty to the core, In the case of
non-Hindus, the prescription of income limit is said to be arbitrary. The
criteria for identifying backward classes must be uniform for the entire
population; it cannot vary from religion to religion. This shows, says the
counsel, the impropriety and impermissiblity of adopting the caste as the
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basis of identification, since castes exist only in the Hindu religion and not
in gthers. On the basis of the statements made in Chapters IV and V, it is
submitted that the Commission was obsessed by caste and was blind to all
other determinants. It is also pointed out that the Survey done by the
Commission is cursory, totally inadequate and faulty. According to the
petitioners, the survey must be an exhaustive one like the one done by
Venkataswamy Commission in Karnataka, which also forms the basis of
Justice Chinnappa Reddy Commsission Report. Carrying out the Survey to
cover merely two villages and one urban block in each District is not likely
to disclose a true picture since it does not represent survey of even one
percent of the population. Objection is also taken to use of personal
knowledge and also to reliance upon lists of backward classes prepared by
State Governments. It is repeatedly urged that the snrvey done by the
Commission cannot be cafled a scientific one, which has led to discovery
of as many as 3,743 castes and their identification as socially and educa-
tionally backward classes. This is a steep increase over Kaka Kalelkar
Commission, according to which, the number of S.E.B.Cs. was only 2,733,
It is pointed out forther that certain castes which obtained less than 11
poinis on being tested against the criteria evolved by the Commission are
included among the backward classes. Conversely, certain castes which
obtained 11 or more points are yet excluded from the list of backward
classes. It is urged that the castebased approach adopted by the Commis-
sion has practically divided the nation into a forward section and a back-
ward section. If Scheduled Castes and Scheduled Tribes are also added
to the Other Backward Classcs, more thar 81 per cent of the population
gets designated as backward. But for the decision in Balaji, it is submitted,
the Commission would certainly have recommended reservation of 52 per
cent of the appointments/posts in favour of the backward classes. The
Commission was actuated by malice towards upper castes and bas sub-
mitied an unbalanced, unjust and unconstitutional report, it is argued.

Respondent’s counsel, on the other hand, have refuted each and
every contention of the petitioners, According to them, the criteria evolved,
the methodology adopted, identification made and lists prepared are all
petfactly valid and legal. The Union of India, while justifying the Report,
has taken the stand that evea if there are any errors or inadequacies in the
work and repoert of the Commission, it is no ground for throwing out the
report altogether, more particularly when the Government of India has
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taken care by ‘marryiag’ the Mandal lists with the State lists. [f any errors
are brought 1o the notice of the Government, Sri Parasaran says, the
Giovernment will certainly look into them and rectify them, if satisfied
about the error.

119. Before we decide to answer the question, it is necessary to point
out that each and every defect, if any, in the working and Report of the
Mandal Commission does not autematically vitiate the impugned Office
Memorandums. It has to be shown further that that particular defect has
crept into the Office Memorandum as well. In addition to the abave, the
following factors must also be kept in mind:

{a) The Mandal Commission Report has not been accepted by the
Government of India in its fullness, nor has the Government accepted the
list of Other Backward Classes Prepared by it in its entirety. What is now
in issue is not the validity of the Report but the validity of the impugned
Office Memorandums issued on the basis of the Report. The First
Memorandum expressly directs that only those classes will be treated as
backward classes for the purposes of Article 16(4) as are common to both
the Mandal List and the respective State List. {It may be remembered that
the Mandal Commision has prepared the lists of Other Backward Classes
State-wise). Almost cvery caste, community and occupational group found
in the State lists is also found in the concerned State list prepared by
Mandal Commission; Mandal lists contain many more castes/occupational
groups than the respective State lists. (It should indeed be rare that a
particular caste/group/class 1s included in the State list and is not included
in the Mandal list relating to that State. In such a case, of course, such
caste/group/class would not be treated as an O.B.C. under the Office
Memorandum dated 13th August, 1990). In such a situtation, what the
Office Memorandum dated 13th August, 1990 does in effect is to enforce
the respective state lists. In other words, the Government of India has, for
all practical purposes, adopted the respeciive State lists, as they obtained
on 13th August, 1990. In this sense, the lists prepared by Mandal have no
real significance at present. The State lists were prepared both for the
purposes of Article 16(4) as well as Article 15(4). The following particulars
furnished by the Union of India do establish that these State lists have been
prepared after due enquiry and investigation and have stood the test of
time and judicial scrutiny:
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Basis of identification of SEBCs/OBCs in
the States  covered by O.M. of 13.8.1990.

S.No. Nameof  Whether State’s list, is Status
States based on report of
commission/Commities
1, 2 K} 4.
1.  Andhra Reports  of  the State’s G.O. based on
Pradesh Commission headed by the report of the
Shri K.M. Ananth- Ananltharam Commi-
araman and Shri ssion was upheld by the
Muralidhara Rao (June Supremc Court in
1970 and August, 1982 Balaram case (AIR 1972
respectively), $C 1373). The modified
list of OBCs based on
the report of Murali-
dhara Rao Commission
was upheid by the AP,
Hizh Court but the
increased quantum of
reservation from 25% 1o
44% was struck down
{Judgment of 5-9-1986).
2.  Bihar Commission set up in  Not challenged.
1971 under the chair-
manship of S
Mungeri Lal.
3. Gujarat Commission headed by -_———
Shri A.R Bakshi, Retd.
High Court Judge
(Report of Feb, 1976).
4 Goa No The list was challenged in
Commission/Commi-  the High Court in 1986
ttee State Government  {or quashing the G.O.
have notified 4 and instead declare all

communities as OBC
on their own.

the 19 communities reco-
mmended by the Mandal
Commission as OBCs.



5. Haryana

6.  Himachal
Pradesh

7. Karnataka

8  Kerala
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Committees of 1951
and 1965. (In 1990
Singh
Commission was also
set up and its report
accep-ted by State
Govern-ment.

Based on the list of
QBCs declared by the
erstwhile State of
Punjab for the areas
merged in the State of
Himachal Pradesh in
November, 1966, The
list is now extended to
the entire State,
Commission head by
Shri L.G.Havanuri
(Report of Nov.75)

Gurnam

(i) Commission
keaded by Shri
G.Kumata Pillai set up
in 1964,

(i) Commission headed
by Skri N.P.Damodaran
setupin 1967,

The High Court rejected
the petitioner’s claim on
10.3.88. The matter is
now before the Supreme
Court through SLP No,
9813 of 1988.

Not challenged

The Karnataka High
Court struch down the
inclusion of certain
communities in the list
of SEBCs. The matter
was then taken to the
Supreme Court in the
Vasanth Kumars case.
{High Court judgment was
prior to Mandal report.)
The Kerala Gowt, vide
communication dt. 8291
has intimated that the
list of OBCs has not
been challenged.



10.

1l.

12.

Madhya
Pradesh

Maharashtra

Punjab

Tamil Nadu
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Mahajan Contmission
(report of Dec.1983)
(when Mandal was
working, no State list)
Committee headed by
Shri B.D.Deshmukh
(report of Jan.1964)
Commiitees set up in
1951 and 1965. The
latter commitiee was
headed by Shri Brish
Bhan.

(i) Commission
headed by Shri
A N.Sattanathan set
up in 1969,

(ii) Commission
headed by Shri

689

List stayed by M.P. High
Court.

Not challenged

Not challenged

The revised list prepared
by the Ambasankar
Commission has been
challenged in the
Supreme Court vide WP
No. 1 of 1587 which is

J.A.Ambasankar
(report of Feb,1985)

Commission headed
by Shri Chhedi Lal
Sathi (Report of 1977).

pending

13.  Utar
Pradesh

Status report not
received from State
Government,

Even if in one or two cases (e.g., Goa), the list 1s prepared withom
appointing a Commission, it cannot be said to be bad on that account. The
Government, which drew up the list, must be presumed to be aware of the
conditions obtaining in their State/area. Unless so held by any competent
court - or the permanent mechanism (in the nature of a Commission)
directed to be created herewith holds otherwise - the lists must be deemed
to be valid and enforceable.

At the same time, we think it necessary to make the following clarifica-
tion; It is true that the Government of India has adopted the State lists
obtaining as on 13th August, 1990 for its own purposes but that does not mean
that those lists are meant to be sacrosanct and unalterable. There may be
cases where commissions appointes by the State Government may have, in
their reports, recommeded modification of such lists by deletion or addition
of certain castcs, communitics and classcs., Wherever such commission

A
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reports are available, the State Government is bound to look into them and
take action on that basis with reasonable promptitude. If the State Govern-
ment effects any modification or alteration by way of deletions or additions,
the same shall be intimated to the Government of India forthwith which shall
take appropriate action on that basis and make necessary changes in its own
list relating to that State. Further, it shall be equally open to, indeed the duty
o, the Government of India - since it has adopted the existing State lists - to
look into the reports of such commission, if any, and pass its own orders,
independent of any action by the State Government, thereon with reason-
able promptitude by way of modification or alteration, It shall be open to the
Government of India to make such modification/alteration in the lists
adopted by way of additions or deletions, asit thinks appropriate on the basis
of the Reports of the Commissioa(s), This direction, in our opinion, safe
guards against perpetuation of any errors in the State lists and ensures
rectification of those lists with reasonable promptitude on the basis of the
reports of the Commission already submitted, if any. This course may be
adopted de hors the reference to or advice of the permanent mechanism {by
way of Commission) which we have directed tobe created at both central and
state level and with respect to which we have made appropriate directions
elsewhere.

{b) Strictly speaking, appointment of a Commission under Article 340
is not necessary fo ideanfy the other backward classes. Article 340 does not
say 50. According ko it, the Commission is to be constituted "to investipate the
conditions of socially and educationally backward classes.........and the dif- .
ficultics under which they labour and to make recommendations as to the
steps that should be taken of the Union or any State to remove such difficul-
ties........" The Government could have, even without appointing a Comumis-
sion, specified the O.B.Cs., on the basis of such material as it may have had
before it (e.g., the lists prepared by various State Governments) and than
appointed the Commission to investigate their conditions and to make ap-
propriate recommendations. It is true that Mandal Commission was con-
stituted "to determing the criteria for defining the socially and cducationaly
backward classes" and the Commission did determine the same, Even so, it is
necessary to keep the above constitutional position in mind, - more par-
ticualrly in view of the veto given to State lists over the Mandal lists as
explained in the preceding sub-para. The criteria evolved by Mandal Com-
mission for defining/identifying the Other Backward Classes cannot be said
to be irrelevant. May be there are certain errors in actual exercise of iden-
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tification, in the nature of over-inclusion or under- inclusion, as the case may A
be. But in an exercise of such magnitude and complexity, such errors are not
vncommon. These errors cannot be made a basis for rejecting either the
relevance of the criteria evolved by the Commission or the entire exercise of
identification, It is one thing to say that these errors must be rectified by the
Government of India by evolving an appropriate mechanism and an al-
together different thing to say that on that account, the entire exercise
becomes futile. There can never be a perfect report. In human affairs, such as
this, perfection is only an ideal - not an attainable goal. More than forty years
have passed by. So far, no reservations could be made ia favour of 0.B.Cs. for
one or the other reason in Central services though in many States, such
reservations are in force. Reservations in favour of O.B.Cs. arcinforce inthe
States of Kerala, Tamil Nadu, Karnataka, Andhra Pradesh, Maharashtra,
Orissa, Bihar, Gujarat, Goa, Uttar Pradesh, Punjab, Haryana and Himachat
Pradesh among others, In Madhya Pradesh, alist of O.B.Cs. was prepared on
the basis of Mahajan Commission Report but it appears to have been stayed
by the High Court.

’

(¢) The direction made herein for constitution of a permanent Com-
mission to examine complaints of over-inclusion or under-inclusion ob-
viates the need of any such scrutiny by this Court, We have directed
constitution of such Commission both at Central and State level. Persons
aggrieved can always approach them for appropriale redress. Such Com- E
mission, which will have the power to receive evidence and enquire into
disputed questions of fact, can more appropriately decide such complaints
than this Court under Article 32,

In this view of the matter, it is unnecessary for us to express any opinion

on the correctness or adequacy of the exercise done by the Mandal Commis- |
sion. (If and when the Governmeni of India notifies any casie/com-
munity/group/class from out of the Mandal list, which casie eic., is not
included in the appropriate State list, would the said question fall for con-
sideration. 1t is then that it would be necessary to deal with the criticism
against the Mandal Commission). For the same reason, it is unnecessary to
refer or deal with the arguments of the counsel for Unien of india and the
Respondeats in justification of the Mandal Commission Report,

Before patting with this aspect, we must say that identifying the im-
pugned Office Memorandums with the Mandal Commission report is basi-
cally erronecus. Such an identification is bound to lead one into confusion, H
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- He would be missing the wood for the trees. Instead of concentrating on the

real idsues, he would deviate into irrelevance and mbalance, Mandal Com-
mission report may have led to the passing of the impugned Office Memoran-
dum dated 13th August, 1990; it may have acted as the catalytic agent in
bringing into existence the reservation in favour of Q.B.Cs. (loosely referred
to as SEBCs. in the O.M.) but the Office Memorandum dated 13th August,
1990 doesn’t incorporate the Mandal lists of O.B.Cs. as such. It incorporates,
in truth and effect, the State lists as explained hercinabove. In a social
measure like the impugned one, the court must give due regard to the
judgment of the Execntive, a co-equal wing of the State and approach the
measure in the spirit in which it is conceived. This very idea is put forcefully
by Joseph Raz (Fellow of Balliol College, Oxford) in his article "The Rule of
Law and its virtue” (1977) 93 Law Quarterly Review 195 at 211 in the
following words:

"...one should be wary of disqualifying the legal pursuit of
major social goals in the name of the rule of law. Afier all
the rule of law is meant to enable the law (o promote social
good, and should not be lightly used to show that it should
not do so. Sacrificing too many social goals on the altar of
the rule of law may make the law barren and empty.”

A note of clanfication may be appended at this stage. We are told that
in the State of Madhya Pradesh a list of Other Backward Classes has been
prepared but it has been stayed by the High Court. The said stay, in our
opinion, does not affect the operation of the Office Memorandum dated £3th
Angust, 1992 even with respect to the other backward classes in Madhya
Pradesh, What the said Office Memorandum does is to import and adopt the
said st for its own purposes i.e,, for the purpose of making reservations in
central services in favour of other backward classes. In such a situation, the
stay of the operation of the said list by the State of Madhya Pradesh does have
no relevance to the importation and adoption of the said list into Office
Memorandum dated 13th August, 1990.

PART - VI

121. We may summarise our answers to the various questions dealt
with and answered hereinabove:

(L)(u) It is not necessary that the ‘provision’ under Article 16(4)
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should necessarily be made by the Parliament/Legislature. Such a provision
can be made by the Executive also. Local bodies, Statutory Corporations
and other instrumentalities of the State falling under Article 12 of the
Constitution are themselves competent to make such a provision, if so
advised. (Para 55)

(b) An executive order making a provision under Article 16(4) is
enforceable the moment it is made and issued. (Para 56)

(2)(a) Clause {4) of Article 16 is not an exception to clause (1). It is
an instanee and an illostration of the classification inherent in clause (1).
(Para 57)

(b) Article 16(4) is exhaustive of the subject of reservation in favonr -
. of backward class of citizens, as ¢xplained in this judgment. (Para 58)

(c) Reservations can also be provided under clause (1) of Article 16. 1t
is not confined to extending of preferences, concessions or exemptions alone.
These reservations, if any, made vader clause (1} have to be so adjusted and
implemented as not to exceed the level of representation prescribed for
‘backward class of citizens’ - as explained in this Judgment. (Para 60)

(3)a) A caste can be and quite often is a social class in India. I it
is backward socially, it would be a backward class for the purposes of
Artide 16(4). Among non-Hindus, there are several occupational groups,
sects and denominations, which for historical reasons, are socially back-
ward, They too represent backward social collectives for the purposes of
Article 16(4). (Paras 61 to 82)

{b) Neither the constitution nor the law prescribes the procedure or
method of identification of backward classes. Nor is it possibls or advisable
for the court to lay dovwm any such procedure or method, It must be left to the
authority appointed to identify. It can adopt snch method/procedure as it
thinks convenient and so long as its survey covers the entire populace, no
objection can be taken to it. Identification of the backward classes can
certainly be done with reference to castes among, and along with, other
occupational groups, classes and sections of people. One can start the
process either with the occupational groups or with castes or with some other
groups. Thus one can start the process with the. castes, wherever they are
found, apply the criteria (evolved for determining backwardness) and find
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out whether it satisfies the criteria. If it does - what emerges is a "backward
class of citizens" within the meaning of and for the purposes of Article 16(4).
Stmilar process can be adopted in the casc of other occupational groups,
communities and classes, s0 as Lo cover the entire populace. The central idea
and overall objective should be to consider all avaitable groups, sections and
classes in society. Since caste represents an existing, identifiable social
group/class encompassing an overwhelming majority of the country’s popula-
tion, one can well begin with it and then go to other groups, sections and
classes, (Paras 83 and 34)

(c) It is not necessary for a class to be designated as a backward class
that it is situated similarly to the Scheduled Castes{Scheduled Tribes.
(Paras 87 and 88)

(d} ‘Creamy layer’ can be, and must be excluded. (Para 86)

(e) It is not correct to say that the backward class of citizens con-
templated in Article 16(4) is the same as the socially and educationally
backward classes referred to in Article 15(4). It is much wider. The accent in
Articte 16{4) is on social backwardness, Of course, social, educational and
economic backwardness are closely inter-iwined in the Indian context. (Para
85)

(f) The adequacy of representation of a particular class in the services
under the State is a matter within the subjective satisfaction of the ap-
propriate Government. The judicial scrutiny in that behalf is the same as in
other matters within the subjective satisfaction of an authority. (Para 89)

(4) (a) A backward class of citizens cannot be identified oaly and
exclusively with reference to ¢conomic criteria. {Para 90)

(b} It is, of course, permissible for the Government or other anthority
to identify a backward class of citizens on the basis of occupation-cum-in-
gome, without reference Lo caste, if it is so advised. (Para 91).

(5} There is no constitutional bar to classify the backward classes of
citizens into backward and more backward categories. (Para 92)

{6) {a)&(b) The reservations contemplated in Clause (4) of Article 16
should not exceed 50%. While 50% shall be the rule, it is necessary not to put
out of consideration certain extraordinary situations inherent in the great
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diversity of this country and the people. It might happen that in far-flung and
remote areas the population inhabiting those areas might, om account of their
being out of the main-stream of national life and in view of the conditions
peculiar to and characteristic of them need to be treated in a different way,
some relaxation in this strict rule may become imperative. In doing so,
extreme caution is to be exercised and a special case made out,

(c) The rule of 50% should be applied to each year. It cannot be
related to the total strength of the class, category, service or cadre, as the
case may be. {Para 96)

(d) Devadasan was wrongly decided and is accordingly over-ruled to
the extent it is incovsistent with this judgment, (Paras 97 to 99)

(7) Article 16(4) does not permit provision for reservations in the
matter of promotion. This rule shall, however, have only prospective opera-
tion and shall not affect the promotions already made, whether made on
regular basis or on any other basis. We direct that our decision ¢n this
question shall operate only prospectively and shall not affect promotions
already made, whether on temporary, officiating or regular/permanent basis.
If is further directed that wherever reservations are already provided in the
matter of promotion - be it Central Services or State Services, or for that
matter services under any Corporation, authority or body falling under the

definition of ‘State’ in Article 12 - such reservations may continue in opera-
tion for a period of five years from this day. Within this period, it would be
open to the appropriate authorities to revise, modify or re-issue the relevant
rules to ensure the achievement of the objective of Article 16(4). I any
authority thinks that for ensuring adequate representation of backward class
of citizens in any service, class or category, itis necessary to provide for direct
recruitment therein, it shall be open to it do so. (Ahmadi, J, expresses no
opinion on this guestion upholding the preliminary objection of Union of
India). It wounld not be impermissible for the State to extent concessions and
relaxations to members of reserved categories in the matter of promotion
without compromising the efficiency of the administration. (Paras 100 to
107).

(8) Whilc the rule of reservation cannot be called anti-meritarion,
there are certain services and posts to which it may not be advisable to
apply the rule of reservation. (Paras 108 to 112) .
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(9) The distinction made in the impugaed Office Memorandum dated
25th September, 1991 between ‘pooter sections’ and others among the back-
ward classes is not invalid, if the classification is understood and operated as
based upon relative backwardness among the several classes identified as
other Backward classes, as explained in para 114 of this Judgment (Para 114),
(11) The reservation of 10% of the posts in favour of “other economically
backward sections of the people who are not covered by any of the existing
schemes of the reservation’ made in the impugned office memorandum dated
259.1991 is constitntionally invalid and is accordingly strick down. (Para 115)

(12) There is no particular or special standard of judicial scrutiny
applicable to matters arising under Article 16(4). (Para 113)

(13) The Government of India and the State Governments have the
power 1o, and ought to, create a permaneni mechanism - in the nature of a
Comission - for examining requests of inclusion and complaints of over-in-
clusion or non-inclusion in the fist of O.B.Cs. and to advise the Government,
which advice shall ordinarily be binding upon the Government. Where,
however, the Government does not accept the advice, it must record its
reasons therefor. (Para 117)

{14} In view of the answers given by us herein and the directions
issued herewith, it is not necessary to express any opinion on the correct-
ness and adequacy of the exercise done by the Mandal Commission. It is
equally unnecessary to send the matters back to the Constitution Bench of
Five Judges. (Paras 118 to 119) 122. For the sake of ready reference, we
also record our answers to questions as framed by the counsel for the
parties and set out in para 26. Our answers question-wise are:

(1) Article 16(4) is not an exception to Article 16(1). It is an instance of
classification inherent in Article 16(1). Article 16(4) is exhaustive of the
subject of reservation in favour of backward classes, though it may not be
exhaustive of the very concept of reservation. Reservations for other classes
can be provided under clause (1) of Article 16.

(2) The expression ‘backward class’ in Article 16(4) takes in ‘Other
Backward Classes’, 8.Cs,, 5.Ts. and may be some other backward classes
as well. The accent in Article 16(4) is upon social backwardness. Social
hackwardness leads to educational backwardness and economic backward-
ness. They are mutually contributory to each other and are inter-twined
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with low occupations in the Indiar society, A caste can be and quite often A
is a social class in India. Economic criterion cannot be the sole basis for
determining the backward class of citizens contemplated by Article 16(4).
The weaker sections referred to Article 46 do include S.E.B.Cs. referred

10 in Article 340 and covered by Article 16(4).

(3) Even under Article 16(1), rescrvations cannot be made on the B
basis of economic criteria alone.

(4) The reservations contemplated in Clause {(4) of Articie 16 shouid
not exceed 50%. While 50% shall be the rule, it is necessary not to put out of
consideration certain extraordinary situations inherent in the great diversity
of this country and the people. It mighi happen that in far-flung and remote
arcas the population inhabiting those ‘arcas might, on account of their being
out of the main-stream of national life and in view of the conditions peculiar
to and characteristic of them need to be treated in a different way, some
relaxation in this strict rule may become imperative, In doing 50, extreme
caution is to be exercised and a special case made out. D

For applying this rule, the reservations should not exceed 50% of the
appointments in a grade, cadre or service n any given year. Reservation
can be made in a service or category only when the State is satisfied that
representation of backward class of citizens therein is not adequate.

To the extent, Devadasan is inconsistent herewith, it is over-tuled.

(5) There is no constitutional bar to classification of backward classes
into more backward and backward classes for the purposes of Article 16(4).
The distinction should be on the basis of degrees of social backwardness. In
case of such classification, however, it would be advisable - nay, necessary - to
ensurc equitable distribution amongst the various backward classes to avoid
lumping so that one or two such classes do not eat away the entire quota
Teaving the other backward classes high and dry.

For excluding ‘creamy layer’, an economic criterion can be adopted 3
as an indicivm or measure of social advancement.

(6) A ‘provision’ under Article 16(4) can be made by an executive
order. It is not necessary that it should be made by Parliament/Legislature.

A7) No special standard of judicial scrutiny can be predicated in mat- H
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ters arising under Article 16(4). It is not possible or necessary to say more
than this under this question,

(8} Reservation of appointments or posts under Article 16(4) is con-
fined to initial appointment only and cantot extend to providing reservation
in the matter of promotion. We direct that our decision on this question shall
operatc only prospectively and shall not affect promotions already made,
whether on temperary, officiating or regular/permanent basis, 1t is further
directed that wherever reservations are already provided in the matter of
promotion - be it Central Services or State Scrvices, or for that matter
services under any Corporation, authority or body falling ynder the definition
of ‘State’ in Article 12 - such reservations may continue in operation for a
period of five years from this day. Within this period, it would be open to the
appropriate authorities to revise, modify or re-issue the relevant rules to
ensure the achievement of the objective of Article 16(4). If any authority
thinks that for ensuring adequate representation of ‘backward class of
citizens’ in any service, class or category, it is necessary to provide for direct
recruitment therein, it shall be open to it do so.

{As pointed out at the end of the paragraph 101 of this judgment,
Abmadi, I. having upheld the preliminary objection raised by Sri Parasaran
and others has not associated himself with the discussion on the question
- whether reservation in promotion is permissible. Therefore, the views ex-
pressed in this judgment on the said point are not the views of Abmadi. J.)

THE FOLLOWING DIRECTIONS AREGIVEN TG THE
GOVERNMENT OF INDIA. THE STATE GOVTS. AND
THE ADMINISTRATION OF UNION TERRITORIES.

123{A). The Government of [ndia, each of the State Governments and
the Administrations of Undon Territories shall, within four months from
10day, constitute a permancnt body for entertaining, cxamining and recom-
mending upon requests for inclusion and complaints of over-inclusion and
under-inclusion in the lists of other backward classes of citizens, The advice
tendered by such body shall ordinarily be binding upon the Government.

(B) Within four months from today the Government of India shall
specify the bases, applying the relevant and requisite socio-economic criteria
to exclude socially advanced persons/sections (‘creamy jayer’) from ‘Other
Backward Classes’. The implementation of the impugned O.M. dated 13th
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September, 1990 shall be subject to exclusion of such socially advanced
persons {‘creamy layer’).

This direction shall not however apply to States where the reservations
in favour of backward classes are already in operation. They can continue to
operate them. Such States shall however evolive the said criteria within six
months from today and apply the same 10 exclude the socially advanced
persons/sections from the designated ‘Other Backward Classes.

(C) It is clarified and directed that any and all objections to the criteria
that may be evolved by the Government of India and the State Governments
in pursuance of the direction contained in clause {B) of Para 123 as well as to
the classification among backward classes and equitable distribution of the
benefits of reservations among them that may be made in terms of and as
contemplated by clause (1) of the Office Memorandum dated 25th Septem-
ber 1991, as explained herein, shall be preferred ondy before this Court and
not before or in any other High Court or other Court or Tribunal. Similarly,
and petition or procecding questioning the validity, operation or implemen-
tation of the wo impugned Office Memorandums, on any grounds what-
soever, shall be be filed or inatituted only before this Court and not before any
High Court or other Court or Tribunal.

124, The Office Memoranda dated August 13, 1990 impugned in these
writ petitions is accordinagly held valid and enforceable subject to the
exclusion of the socially advanced members/sections from the notified ‘Other
Backward Classes’, as explained in para 123(B).

Clause (i) of the Office Memorandum dated September 25, 1991
requires - to uphold its validity - to be read, interpreted and understood as
intending a distincation between backward and more backward classes on
the basis of degrees of social backwardness and a rational and equitable
distibution of the benefits of the reservations mmongst them. To be valid, the
sa+d clause will have to be read, understood and implemented accordingly.

Clauge (ii) of the Office Memorandum dated September 25, 1991 is
held invalid and inoperative,

The writ Petitions and Transferred Cases are disposed of in the light
of the principles, directions, clarifications and orders contained in this
Judgment.
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No costs.

S. RATNAVEL PANDIAN, J. ‘Equality of status and of oppor-
tunity......" the rubric chiselled in the luminous preamble of our vibrating and
puisating Constitution radiates one of the avowed objectives in our
Sovereign, Socialist and Secular Democratic Republic. [n every free country
which has adopted a system of governance through democratic principles,
the peopie have their fundamental inalienable rights and enjoy the recogni-
tion of inherent dignity and of equality analogous to the rights proclaimed in
the ‘Bill of Rights’ in U.S.A., the ‘Rights of Man’ in the French Constitution
of 1971 and ‘Declaration of Human Rights’ ete. Our Consititution is unques-
tionably unique in its character and assimilation having its notable aspira-
_ tions contained in ‘Fundamental Rights' (in Part III) through which the
illumination of Constitutional rights comes to vs not through an artless
window glass but refracted with the enhanced intensity and beauty by pris-
matic interpretation of the Constitutional provisions dealing with equal dis-
tribution of justice in the social, political and economic spheres.

Though forty-five years from the commencement of the Indian inde-
pendence after the end of British paramountcy and forty-two years from the
advent of our Constitution have marched on, the tormenting enigma that
often nags the people of India is whether the principle of ‘equality of status
and of opportunity’ (o be equally provided to all the citizens of our country
from cradle to grave is satisfactorily consummated and whether the clarion of
‘equality of opportunity in matters of pulic employment’ cnshrined in Article
16(4) of the Constitution of India has been called into action? With a broken
heart one has to answer these guestions in the negative.

The founding fathers of our Constitution have designedly couched
Articles 14, 15 and 16 in comprehensive phrascology so that the frail and
emaciated section of the people living in proverty, rearing in obscurity,
possessing no wealth or infiuence, having no education, much less higher
education and suffering from social repression and oppression should not be
denied of cquality before the law and equal protection of the laws and equal
opportunity in the matters of public employment or subjected (o any prohibi-
tion of discrimination on grounds of religion, race, caste, sex or place of birth.

To achieve the above objectives, the Government have enacted in-
numerable social welfare legislations and geared up social reformative

H measures for uplifting the soctal and economic development of the disad-

e
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vantaged section of people, True, a rapid societal transformation and
profusion of other progressive changes are taking place, yet a major section
of the people living below the poverty line and suffering from social ostracism
still stand far behind and lack in every respect to keep pace with the
advanced section of the people. The undignified social status and sub-human
living conditions leave an indelible impression that their forlorn hopes for
equality in every sphere of life are only a myth rather than a reality. It is verily
believed - rightly too - that the one and only peecless way and indeed a most

important and promising way to achieve the equal status and equal oppor-

tunity is only by means of constitutional justice so that all the citizens of this
country irrespective of their religion, race, caste, sex, place of birth or any of
them may achieve the goal of an egalitarian society.

~ This Court has laid down a serics of landmark judgments in relation to
social justice by interpreting the constitutional provisions upholding the
cherished values of the Constitution and therzby often has shaped the course
of our national life. Notwithstanding a catena of expository decisions with
interpretive semantics, the naked truth is that no streak of light or no ray of
hope of attaining the equality of status and equality of opportunity is visible.

Confining Lo the issue involved in this case as regards the equal oppor-
tunity in the matters of public employment, I venture to articulate without any
reservation, cven on the possibility of any refutation that it is highly
deplorable and heart-rending to note that the constitutional provision, name-
ly, namely, clause (4) of Article 16 proclaiming a "Fundamental Right"
enacted about 42 years ago for providing equality of opportunity in matters of
public employment to people belonging to any backward class has still not
been given effect to in services under the Union of India and many more
States. A number of Backward Classes Commission have been appointed in
some of the States, the recommendations of which have been repeatedly
subjected to judicial scrutiny. Though the President of [ndia appointed the
second Backward Classes Commission under the chairmanship of Shri B.P.
Mandal as far back as lat January, 1979 and the Report was submitted in
December, 1980, no effective steps were taken for its implementation till the
issnance of the two impugned OMs. Having regard to this appalling situation
and the pathetic condition of the backward classes, for the first time the
Union of India has issued the Office Memorandum (hereinafter called the

- 0.M .} in August 1991 and thereafter an amended 0.M, in September 1991

on the basis of the recommendations of the Mandal Commission.
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Immediately after the announcement of the acceptance of the Report
of the Mandal Commission, as pointed out in Writ Petition No.930/90 and the
Annexures [ & I1 enclosed thereto, there were unabated pro as well as anti -
reservation agitations and violent societal disturbances virtually paralysing
the normal life, It was unfortunate and painful to note that some youths who
are intransigent to recognise the doctrine of equality in matters of public
employment and who under the mistaken impression that ‘wrinkles and gray
hairs” could not do any thing in this matter, actively participated i the
agitation. Similarly, another section of people suffering from a fear psychosis
that the Mandal recommeéndations may not at all be implemented entered the
fray of the agitation. Thus, both the pro and anti-reservationists or being
detonated and inflamed by the ruffled feclings that theis future in public
employment is bleak raised a number of ganawing doubts which in turn
sensationalised the issue. Their pent up fury Jed 1o an orgy of violence
resulting in loss of innocent life and damaged the public properties. It is
heart-rending that some youtbs - particularly students - in their prime of life
went to the extent of even self-immolating themselves, No denying the fact that
the horrible, spine - chilling and jarring piece of information that some youths
whose feelings ran high had put an an end to their lives in tragic and pathetic
manner had really caused a tremor in Indian society. My heart bleeds for them,

In fact, a three-Judges Bench of this Court comprised of Ranganath
Misra, CJ and K.N. Singh and M.H. Kania, JJ (as the learned Chicef Justices
then were) taking note of the widespread violence, by their order dated 21st
September 1990 made the following appeal to the general public and par-
ticularly the student community:

"After we made order on 1tth September, 1990, we had
appealed to counsel and those who were in the Court
room to take note of the fact that the dispute has now
come to the apex court and # is necessary that parties and
the people who were agitated over this question should
maintain a disciplined posture and create an atmosphere
where the question can be dispassionately decided by this
COUTT oriiaiesiaaesineranmrraner b s s biean e rn s mramr s var ry e rranasaemst e

There is no justification to be panicky over any situation
and if any one’s rights are prejudiced in any manner,
certainly relief would be available at the appropriate stage
and nething can happen in between which would deter
this court from exercising its power in an effective manner,”

+t
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Be that as it may, sitting as a Judge on¢ cannot be swayed either way
while interpreting the Constitutional provisions pertaining to the issues
under controversy by the mere reflexes of the opinion of any section of the
people or by the turbulence created in the society or by the emotions of
the day. Because nothing inflicts a deeper wound on our Constitution than
in interproting it runhing berserk regardless of human rights and dignity.

We are very much alive to the fact that the issues with which we are
now facing are hypersensitive, highly explosive and extremely delicate.
Therefore, the permissible judicial creativity in tune with the Constitutional
objectivity is essential to the interpretation of the Constitutional provisions
so that the dominant values may be discovered and enforced. At the same
time, one has to be very cantious and careful in approaching the issues in
a very pragmatic and realistic manner.

Past-11I dealing with *Fundamental Rights' and Part-IV dealing with
‘Directive Principles of State Policy’ which represent the core of the Indian
Constitutional philosophy envisage the methodology for removal of historic
injustice and inequalities - either mherited or artificially created - and social
and economic disparity and ultimately for achieving an egalitarian society in
terms of the basic structure of our Constitution as spelt out by the preamble.

Though all men and women created by the Almighty, whether or-
thodox or heterodox; whether theist or atheist; whether born n the highest

~ class or lowest class; whether belong to ‘A’ religion or ‘B’ religion arc

biologically same, having same purity of blood. In a Hindu Society they are
divided into a number of distinct sections and sub-sections known as castes
and sub-castes. The moment a child comes out of the mother’s womb in a
Hindu family and takes its first breath and even before its umbilical cord
is cut off, the innocent child is branded, stigmatized and put in a separate
slot according to the caste of its parents despite the fact that the birth of
the child in the particular slot is not by choice but by chance,

The concept of inequality is unknown in the Kingdom of God who
creates all beings equal, but the "created” of the creator has created the
artificial inequality in the name of casteism with selfish motive and vested
interest.

Swami Vivekananda in one of his letiers addressed to his disciples
in Madras dated 24.1.1894 has stated thus:



T4 SUPREME COURT REPORTS [1992] SUPP. 2 S.CR,

"Caste or no caste, creed or no creed, .... or class, or caste,
or nation, or institution which bars the power of free
thought and action of an individual - even 5o long as that
power does not injure others - is devilish and must go
down,” '

(Vide “The Complete Works of Swami Vivekananda, Vol
V. page 29)

A Biblical verse in New Testament says "He denieth none that come
nnto Him, black and white",

Sura 10 Verse No. 44 of Holy Quran reads:

"Verily God will not deal unjustly with man in aught; it is
man that wrongs his own soul."

The Hindus who form the majority, im our country, are divided into 4
Varnas - namely, Brahmins, Kshatriyas, Vaishyas (who are all twice born)
and lastly Shudras which Varnas are having a four tier demarcated hierarchi-
cal caste system based on religious tenets, believed to be of divine origin or
divincly ordained, otherwise called the Hindu Varnasharma Dharma,
Beyond the 4 Varnas Hinduism recognises a community, by name Panchma
{untouchables) though Shudras are recognised as being the lowest rung of
the hierarchical race. This system not only creates extreme forms of caste and
gender prejudices, injustices, inequalities but also divides the society into
privileged and disabled, revered and despised and so on. The perpetuation of
casteism, in the words of Swami Vivekananda "continues social tyranny of
ages". The caste system has been religiously preserved in many ways including
by the judicial verdicts, pronounced according to the traditional Hindu Law.

On account of the caste system and the consequent inequalities
prevailing in Hinduism between person to person on the basis of Var-
nasharma Dharma new religions such as Buddhism and Jainism came into
existence on the soil of this land. Many humanistic thinkers and farseeing
revelutionary leaders who stood foursquare by the down - trodden section
of the Backward Classes aroused the consciousness of the backward class
to fight for justice and join the wider struggle for social equality and
propagated various reforms. It was their campaign of waging an unending
war against social injustice which created a new awareness. The sustained
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and strenuous efforts of those leaders in that pursuit bave been responsible
for bringing many new social reforms, '

Recognizing and recalling the self-less and dedicated social service
carried on by those great leaders from thetr birth to the last breath; the
then Prime Minister while making his clarificatory statement regarding the
implementation of the Mandal Commission’s Report in the Rajya Sabha
on the 9th August 1990 paid the tributes in the following words :

"In fact this is the realisation of the dream of BHARAT
RATNA Dr. BR. AMBEDKAR, of the great PERTYAR
RAMASWAMY and Dr. RAM MANOHAR LOHIA"

Harkingback, it is for the first time that the controversial issue as
regards the equality of opportunity in matters of public employment as
contemplated under Article 16(4) has come up for deliberation before a
aine-fudges Bench, on being referred to by a five-Fudges Bench.

There are various Constitutional provisions such as Articles 14, 15,
16, 17, 38, 46, 332, 335, 338 and 340 which are designed to redress the
centuries old grievances of the scheduled castes and scheduled tribes as
well as the backward classes and which have come for judicial interpreta-
tion on and off. It is not merely a part of the Constitution but also a national
commitment.

This Court which stands as a sentinel on the gquie vie over the rights
of people of this country has to interpret the Constitution in its true spirit
with insight into social values and suppleness of the adoption to the
changing social needs upholding the basic structure of the Constitution for
securing social justice, economic justice and political justice as well as
equality of status and equality of opportunity.

The very blood and soul of our Constitutional scheme are to achieve
the objectives of our Constitution as containgd in the preamble which is
part of our Constitution as declared by this Court in Kesvananda Bharti v,
Kerala, 1993 (Suppl.} SCR 1. So it is incumbent to lift the veil and see the
notable aspirations of the Constitution.

No one can be permitted to mvoke the Constitution either as a sword
for an offence or as a shield for anticipatory defence, in the sence that no
one wander the guise of interpreting the Constitution can cause irrevertible
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injustice and irredeemable inequalities to any section of the people or can
protect those uncthics"  _.iung unquestionable dynastic manopoly over
the Constitutional bencfils.

Therefore, the Judges who are entrusted with the task of fostering
an advanced social policy in terms of the Constitutional mandates cannot
afford to sit in ivory towers keeping Olympian silence unnoticed and
uncaring of the storms and stresses that affect the society.

This Summit Court has not only to interpre; the Constitution but also
sometimes to articulate the Constitutional norms, serving as a publicist for
reforms in the areas of the most pressing needs and directing the executive
to take the needed actions. Mere verbal gymnastics or empty slogans and
sermons honoured more often in rhetoric than practice are of no use.

It may be a journey of thousand miles in achieving the equality of
status and of opportunity, yet it must begin with a single step. So let the
socially backward people take their first step in that endeavour and march
on and on.

When new societal conditions and factual situations demand the
Judges to speak they, withous professing the tradition of judicial lock-jaw,
must speak out. So I speak,

For providing reservations for backward class of citizens, Scheduled
Castes and Scheduled Tribes in the public educational institutions and for
providing equal opportunity in the matters of public employment, some
States have appeinted Commissions on Backward Classes, The Central
Government has also appointed two Commissions under Article 340 (1) of
the Constitution of India for identifying the backward class of citizens as
contemplated under Article 16 (4) for the purpose of making reservation
of appointments or posts ir the Services under Union of India. The hst of
Commissions appointed by the various States and the Central Government
is given as under:

COMMISSIONS ON BACKWARD CLASSES
1918-1990

Andhra Pradesh  Manohar Pershad Committee (1968-69) Ananta
Raman Commission (1970) Muralidhara Rao Commis-
sion (1982)



Bihar

Gujarat

Haryana
Jammu and

Kashmir

Karnataka

Ketala

Mabharashtra

Punjab

Tamil Nadu

Uttar Pradesh

All India

Nate : 1.
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Mungeri Lal Commission (1971-76)

A.R. Bakshi Commission (1972-76) Justice C.V, Rane
Commission {1981-83)
Justice R.C. Mankad Commission {1987)

Gurnam Singh Commission (1990)

Justice Ganjendragadkar Commission (1967-68)
Justice I N, Wazir Commission (1969)
Justice Adarsh Anand Commission (1976-77)

Justice L.C, Miller Committee (1918-1920; Mysore)
Naganna Gowda Commission (1960-61)

L.G. Hamur Commission (1972-75)

T. Venkataswamy Commission (1983-86)

Justice Chinnappa Reddy Commission (1989-90)

Justice C.D. Nokes Committee {1935; Travancore-
Cochin) V. K.Vishvanatham Commission (1961-63)
G. Kumar Pillai Commission {1964-66)

N.P. Damodaran Commission {1967-70)

O.H.B. Starte Committee (1928-30; Bombay
Presidency) B.D. Deshmukh Committee (1961-64)

Brish Ban Committee (1963-66)

A.N. Sattanathan Commission (1969-70)
LM. Ambasankar Commission (1982-86)

Chhedi Lal Sathi Commission
(1975-77)

Kaka Kalelkar Commission {1953-55)
B.P. Mandal Commission (1979-80)

Where two dates are mentioned they refer to year of ap-
pointment and year of submission, Where only one is men-
tioned it refers to year of submission which is also the year
of appointment in some cases.

H
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2, The three commissions of the colonial period mentioned
here had an ambit wider than those groups that later came
to be known as Backward Classes,

Second Backward Clusses Commission (papularly known as Mandal
Commission)

By a Presidential Order under Article 340 of the Constitution of
India, the first Backward Class Commission known as Kaka Kalelkar's
Commission was set up on January 29, 1953 and it submitted its report on
March 30, 1955 listing out 2399 castes as socially and educationally back-
ward on the basis of criteria evolved by it, but the Central Government did
not accept that report and shelved it in the cold storage.

It was about twenty-four years after the First Backward Classes
Commission submitted its Report in 1955 that the President of India
pursuant to the resolution of the Parliament appointed the second Back-
ward Classes Commission on 1st January 1979 uader the Chairmanship of
Shri B.P. Mandal to investigate the conditions of Sociably and Educationalky
Backward Classes (for short ‘SEBCs’) within the territory of India. One of
the terms of reference of the Commission was to determine the criteria for
defining the SEBCs. The Commission commenced its functioning on 215t
March, 1979 and completed its work on 12th December 1980, during the
course of which it made an extensive tour throughout the length and
breadth of India in order to collect the requisite data for its final teport.
The Commission submitted its report with a minute of dissent of one of its
members, Shri L.R. Naik on 315t December 1980, The Commission appears
t0 have identified as many as 3743 castes as SEBCs and made its recom-
mendations under Chapler XIII of Volume I of its report (vide paras 13.
1 to 13.39) and finally suggested "regarding the period of operation of
Commission’s recommendations, the eatire scheme should be reviewed
after twenty ycars. (Vide para 13.40)

The entire Report comprises of fourteen Chapters of which Chapter
IV deals with ‘Social Backwardness and Caste’, Chapter XI deals with
‘Sccio-Educational Field Survey and Criteria of Backwardaness’, Chapter
XII deals with ‘Identification of OBCs' and Chapter XIIl gives the
‘Recommendations’, After a thorough survey of the population, the Com-
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mission bas arrived at the percentage of OBCs as follows:

"12.22 From the forcgoing it will be seen that excluding Scheduled
Castes and Scheduled Tribes, other Backward Classes constitute nearly
52% of the Indian population.

Percentage of Distribution of India Population by
Caste and Religious Groaps

8.No. Group Name Percentage of the
total population
1, Scheduled Castes and Scheduled Tribes

A-1 Scheduled Castes 1505

A-2 Scheduled Tribes 7.51

Total of ‘A’ 22.56

II. Non-Hindu Communities, Religious Groups, ete.
B-1 Muslims (other than §Ts) 1319 {0.2)*

B-2 Christians (other than STs) 2.16 (0.44)*
B-3 Sikhs (other than SCs & STs) 167 (0.22)"
B-4 Budhists (Other than STs) 0.67 (0.03)*

B-5 Jains 047

Total of ‘B’ 16.16

IT1. Forward Hindu Castes & Communities

C-1 Brahmins (including Bhumihars) 5.52

C-2 Rajputs 3.90

C-3 Marathas 221

C-4 Jats 1.00

(-5 Vaishyas-Bania ctc. 188

C-6 Kayasthas 107

C-7 Other forward Hindu castes/groups 200

Totatl of ‘C’ 17.58

Total of ‘A%, ‘B’ & ‘C’ 3630

]

E



E

G

710 SUPREME COURT REPORTS [1992] SUPP. 2 S.CR.
1V. Backward Hindu Castes & Communities

D. Remaining Hindu castes/groups which come in
the category of ‘Other Backward Classes’ 2.70@

V., Backward Non-Hindu Communitics

E 52% of religions groups under Section B may
also be treated as OBCs 340
F. The approximate derived population of Other
Backward Classes including non-Hindw Communities
2%
(Aggregate of D &
E, rounded)

@ This is a derived figure

* Figures i brackets give the population of S.C. & S.T. among these
non-Hindu Communities.

On the basis of the Commission’s Report - popularly known as
Mandal Commission’s Report - (for short ‘the Report’), two office
Memoranda - one dated 13.8,1990 and the other amended one dated
25.9.1991 were issued by the Government of India. We are reproducing
those Memoranda heresunder for proper understanding and appreciation
of the significance of these two OMs and the distinctions appearing be-
tween them:

"No. 36612/31/90-Estt (SCT)
Government of India
Ministry of Personnel, Public Grievances
& Pensions
{Deptt. of Personnel & Training)

OFFICE MEMORANDUM
New Delhi, the 13th August, 1990

Subject ; Recommendation of the Second Backward Clas-
ses Commission (Manda! Report) - Reservation for
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Socially and Educationally Backward Classes in ser-
vices under the Government of India.

In a multiple undulating society like ours, early
achievement of the objective of social justice as enshrined
in the Constitution is a must, The second Backward Clas-
scs Commission called the Mandal Commission was cs-
tablished by the then Government with this purpose in
view, which submitted its report to the Government of
India on 31.12.1980.

2. Government have carefully considered the report and
the recommendations 'of the Commission in the present
- context responding the benefits to be extended to the
socially and educationally backward classes as opined by
the Commission and are of the clear view that at the outset
certain weightage has to be provided to such classes in the
services of the Union and their Public Undertakings. Ac-
cordingly orders are issued as follows:

(i) 27% of the vacancies in civil posts and services under
the Government of India shall be reserved for SEBC.

(i1) The aforesaid reservation shall apply to vacancies to be
filled by direct recruitment. Detailed instructions relating
to the procedure to be followed for enforcing reservation
will be issued separately.

{iit) Candidates belonging to SEBC recruited on the basis
of merit in an open competition on the same standards
prescribed for the general candidates shall noi be adjusted
against the reservation quota of 27%.

(iv) The SEBC would comprise in the first phase the castes
and communities which are common to bath the list in the
report of the Mandal Commission and the State
Governments’ lists. A list of such castes/communities s
being issued separately.

(v) The aforesaid reservation shall take effect from
7.8.1990. However, this will not apply to vacancies where

711
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the recruitment process has already been initiated prior to
the issue of these orders.

Similar instructions in respeci of public sector undertak-
ings and financial institutions including public sector banks
will be issued by the Department of Public Enterpriscs and
Ministry of Finance respectively.

sdf-
{Smt. Krishna Singh)
Joint Secretary to the Govt. of India

Amended Memorandum:

"No. 36012/31/90-Estt. (SCT)
- Government of India
Ministry of Personnel, Public Grievances
& Pensions
(Deptt. of Personnel & Training)

OFFICE MEMORANDUM

New Delhi, the 25th September, 1991.

Subject : Recommendation of the Second Backward Classes
Commission {Mandal Report) - Reservation for So-
cially and Educationally Backward Classes in service
under the Government of India.

The undersigned is directed to invite the attention to O.M. of even
number dated the 13th August, 1990, on the abave sections of the
SEBC:s to receive the benefits of reservation on 2 preferential basis
and to provide reservation for other economically backward sec-
tions of the people not covered by any of the existing schemes of
reservations, Government have decided to amend the said
Memorandum with immediate effect as follows:-

2.(1) Within the 27% of the vacancies in civil posts and
services under the Government of India reserved for
SEBCs, preference shall be given to candidates
belonging to the poorer sections of the SEBCs. In case



INDRA SAWHNEY v. LLOL [FANDIAN, 1] 713

sufficient number of such candidates are not available,
unfilled vacancies shall be filled by the other SEBC
candidates.

(i) 10% of the vacancies in civil posts and services under
the Government of India shall be reserved far other
economically backward sections of the people who are
not covered by any of the existing schemes of reserva-
tion.

(i) The criteria for determining the poorer sections of the
SEBCs or the other economically backward sections
of the peopte who are not covered by amy of the
existing schemes of reservations are being issued

separately.

3. The OM, of even number dated the 13th August, 1990, shall be
deemed to have been amended to the extent specified above,

sd/-
(AK. HARIT)
DEPUTY SECRETARY TO THE GOVT. OF INDIA"

The exprassion deployed in both the OMs, “Socially and Education-
ally Backward Classes” is on the strength of the Report of the Commission,
though no such expression is used in Article 16(4) whereunder the reser-
vation of appointments or posts in favour of any backward class of citizens
is to be made. This expression is used as an explanatory one to the words
‘backward class’ occurring in Article 16(4), Articles 16{4) and 340 (1) were
cmbodied in the Constitution even at the initial stage; but Article 15(4)
containing thc same expression as in Article 340 (1) was subsequently
added by the Constitution (First Amendment) Act of 1951 to over-ride the
decision of this Court in State of Madras v. Smt. Champakam Dorairajan,
1951 SCR 525,

Legisiative History of Anticle 15(4) of the Constitution

A legislative historical evenf that warranted the introduction of
clause 4 to Article 15 may be briefly retraced.
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The Government of Tamil Nadu issued 2 Communal G.Q. in 1927

making copartmental reservation of posts for various communities. Sub-
sequently the G.O. was revised. In 1950 one Smt. Champakam Dorairajan
who intended to join the Medical Cellege, on enquiries came to know that
in respect of admissions into the Government Medical College the
authorities were enforcing and observing an order of the Government,
namely, notification G.0.No. 1254 Education dated 17.5.1948 commonly
known as Communal G.0. which restricted the number of seats in Govern-
ment Colleges for certain castes. It appeared that the proportion fixed in
the old Communal G.O. had been adbered to ever afier commencement
of the Constitution on January 26, 1959. She filed a Writ Petition on 7th
June 1950 under Article 226 of the Constitution for issvance of a writ of
mandamus restraining the State of Madras from enforcing the said Com-
munal G.O. on the ground that the G.0. was sought or purported to be
regulated in such a manner as to infringe the violation of the fundamental
rights guaranteed under Articles 15(1) and 29({2). Similarly one Srinivasan
who had applied for admission into the Government Enginecring College
at Guindy also filed a Writ Petition praying for a writ of mandamus for the
same relief as in Champakam Dorgirgjan. A Full Bench of the Madras High
Court heard both the Writ Petitions and allowed them (vide Smt. Cham-
pakam Dorgirajan and another v. State of Madras, AIR 38 (1951) Madras
120). In this connection it may be mentioned that while the Writ Petition
was pending before the High Court, another revised G.0. No. 2208 dated
June 16. 1950 substantially reproducing the communal proportion fixed in
the old Commuaal G.O. came into being. The State on being aggrieved by
the judgment of the Madras High Court preferred an appeal before this
Court in State of Madras v. Smt. Champakam Dorairajan, {1951] SCR 525.
A seven-Judges Bench dismissed the appeal holding that "the Communal
G.0. being inconsistent with the provisions of Article 29(2) in Part [ of
the Constitution is void under Article 13." This judgment necessitated the
introducation of a Bill called Constitution (First Amendment) Bill for
over-riding the decision of this Court in Champakam’s case (supra)}.

During the Parliament Debates held on 29th May 1951 Pt. Jawahar
La! Nehru, the then Prime Minister while moving the Bill to amend the
Constitution stated as follows:

"We have to deal with the situation where for a variety of
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causes for which the present generation is not to blame, A
the past has the responsibility, there arc groups, classes,
individuals, communitics, if you like, who are backward.
‘They are backward in many ways - cconomically, socially,
- educationally - sometimes they are not backward in one of
these respects and yet backward in another. The fact is

thercfore that if we wish to encourage them in regard to B
these matters, we have to do something special for

them

Therefore one has to keep a balance between the existing

fact as we find it and the objective and ideal that we aim C

ar"

Thereafter, the Bill was passed and clause (4) to Article 15 was
added by the Conslitution (First Amendment) Act. The object of the newly
introduced clause (4) to Article 15 was to bring Articles 15 and 29 in line
with Articles 16(4), 46 anc 340 and to make it constitutionally valid for the D
State to reserve seats for backward class of citizens, Scheduled Castes and
Scheduled Tribes in the public educational institutions as well as to make
other special provisions as may be necessary for their advancement.

Scope of Anticle 16(4) of the Constitution E

Article 16(4) expressly permits the State to make any provision for
the reservation of appointments or posts in favour of any backward class
of citizens which in the opinion of the State are not adequately represented
in the services under the State. As the power conferred on the State under
this clause 4 is {0 be exerciscd only if ‘in the opinion of the State’ that there
is no adequate represcntation in the services under the State, a wital
question arose for consideration whether the issue of detecmination by the
State as to whether a particular class of citizens is backward or not is a
justiciable one? This question was answered by the Constitution Bench of
this Court in Trilok Nath Tiku & Another v. State of Jammu & Kashmir and O
Others, [1967) 2 SCR 265 holding thus:

"While the State has necessarily to ascertain whether a
particular class of citizens are backward or not, having
regard to acceptable criteria, it is not the final word on the H
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question; it is a justiciable issue. While ordinarily a Court
may accept the decision of the State in that regard, it is
open to be canvassed if that decision is based on irrelevant
considerations. The power under clause (4) is also condi-
ticned by the fact that in regard to any backward classes
of citizeas there is no adequate representation in the ser-
vices under the State, The opinion of the State in this regard
may ordinarily be accepted as final, except when it is
established that there is an abuse of power."

The words "backward class of citizens” ocourring in Article 16(4) are
ncither defined nor explained in the Constitution though the same words
occurring in Article 15(4) are followed by a qualifying phrase, "Socially and
Educationally”,

Though initially, Article 10(3) of the draft Constitution did not
contain the qualifying word ‘backward’ preceding the words ‘class of
citizens’ the said qualifying word was subsequently inserted on the sugges-
tion of the Drafting Comnmittee, Strong objection was taken for insertion
of the word ‘backward’ and more so for tLe introduction of Article 10(3)
of the draft Constitution. Amendments were moved by one section of the
members of the Constituent Assembly for complete deletion of clause (3)
and by another section for the omission of the word ‘backward’. The
discussion and debate took place at length for and against the introduction
of clause (3) as well as for the insertion of the word ‘backward’. Before the
motions for amendments were pul on vote, Dr. B.R. Ambedkar in answer-
ing the scathing criticism made in the course of the debate and explaining
the significance of clause (3) of Article 10 with the gualifying word
‘backward’ and insisting the sustenance of the said clause emphatically
expressed his views as follows:

"I am not prepared to say that this Coastitution will not
give rise to questions which will involve legal interpretation
or judicial interpretation. In fact, I would like to ask Mr.
Krishanamachari if he can point out to me any instance of
any Constitution in the world which has not been a paradise
for lawyers. I would particularly ask him to refer to the vast
storehouse of law reports with regard to the Constitution
of the United States, Canada and other countries. I am



INDRA SAWEHNEY v. U.0QI [PANDIAN, 1.] 717

therefore not ashamed at all if this Constitution hereafter
for purposes of interpretation is required to be taken to
the Federal Court, That is the fate of every Constitution
and every Drafting Committee. I shall therefore not labour
thal point at all."

White winding up the debate he said:

*...the Drafting Committee had to produce a formula which
would reconcile these three point of view, firstly, that there
shall be cquality of opportunity, secondly that there shall
be reservations in favour of certain communities which have
not so far kad a ‘proper look-in’ so to say into the administra-

/

that no better formula could be produced than the one that
is embodied in clause (3) of Article 10 of the Constitution;
they will find that the view of those who believe and hold
that there shall be equality of opportunity has been em-
bodied in sub-clause (1) of Article 10. It is a generic
principie ... A et b SE b AR e bR erere
Supposing for ms!ance we are to concede in full the
demand of those communities who have not been so far
employed in the public services to the fullest extent, what
would really happen is, we shall be completely destroying
the first proposition upon which we are all agreed, namely,
that there shall be an eguality of oppOTIUNILY ... ceenricasiress

1 am sure they will agree that unless you use some such
qualifying phrase as "backward” the exception made in
favour of reservation will ultimately eat up the rule al-
together. Nothing of the rule will remain. That I think, if 1
may say so, is the justification why the Drafting Commilttee
undertook on its own shoulders the responsibility of intro-
ducing the word ‘backward’ which, I admit, did not
originally find a place in the fundamental right in the way
in which it was passed by this Asscmbly.... -
somebody asked me: "What is a hackward commumty"”
Well, I think any one who reads the language of the draft
itself will find that we have left it to be determined by each
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local Government. A backward community is @ communily
which is backward in the apinion of the Government. My
honourable Friend Mr. T.T. Krishnamachari asked me
whether this rule will be justiciable. It is rather difficult to
give a dogmatic answer. Personally I think it would be a
justiciable matter. If the iocal Government included in this
category of reservations such a large number of seats; 1
think one could very welt go to the Federal Court and the
Superme Couwrt and say that the reservation is of such a
magnitude that the rule regarding equality of opportunity
has been destroyed and the court will then come to the
conclusion whether the local Government or the State
Govenment has acted in a reasonable and prudent man-

L

ner.
(emphasis supplied)

(Constitnent Assemble Debates, Volume VII Pages 700-
703)

After the debate, two motions were put to vote but they were
negatived. The unexpurgated draft Article 10(3) corresponds to the present
Article 16(4) of the Censtitution. It has now become necessary for this
Court to interpret and explain the words ‘backward class’.

There is a galaxy of decisions of this Court, explaining the words
‘backward class’ as occurring under Article 16(4) in relation to Articles
16(1) and 16 (2) which I shall recapitulate in my endeavour to meet the
arguments advanced by the learned counsel appearing for various parties
in interpreting the words ‘backward class’

The Government both in the earlier O.M. and the subsequent
amended O.M. has used the expression ‘socially and educationally back-
ward classes’ thereby qualifying the word ‘backward’ as ‘socially and educa-
tionally backward’ though in the second amended O.M., the ‘economic
backwardness’ is alone taken as a ground for providing reservation for the
economically backward section of the people not covered by the same kind
of reservation meant for ‘socially and educationally backward classes’.

The word ‘backward’ is very wide bringing within its fold the social
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backwardness, educational backwardness, economic backwardness, politi-
cal backward and even physical backwardness.

To assimilate the expression ‘class’ in its legal sense, the said expres-
sion should be strictly construed and tested on the principles of agreed
criteria which throw a flood light on its true meaning. In interpreting the
words ‘backward class’, I am sorry Lo say Lhere is no uniform and consistent
view expressed by the Court by laying down a rigid formula exhausnively
listing out the specific criteria, The battery of tests that are recognised by
the Courts in determining ‘socially and educationally backward classes’ are
casle, nature of traditional occupation or trade, poverty, place of residence,
lack of education and also the sub-standard education of the candidates
for the post in comparison to the average standard of candidates from
general category. These factors are not exhaustive.

As to the quesfions (1) whether ‘caste’ can be taken as a criterion in
determining and identifying a ‘backward class’ in Hindu society and (2)
whether it could be a pre-dominant factor or one of the factors in identify-
ing the backward class, there is a cleavage of opinion.

Ray, C.J.in State of Uttar Pradesh v. Fradeep Tandon and Ors, {1975]
2 SCR 761 at 766 has gone to the extent of saying that "when Article 15(1)
forbids discrimination on grounds oaly of religion, race, caste - caste
cannot be made one of the criteria for determining social and educational
backwardness. If caste or religion is recognised as a criterion of social and
educational backwardness Article 15(4) will stultify Article 15(1)". The
effect of this judgment is that caste can never be a criterion. This decision
has also ruled that the place of habitation and the environment are also
the determining factors in judging the social and educational backward-
ness.

A good deal of arguments was advanced on the question whether
caste can be the sole if not the dominant factor or at the least one of the
factors or not at all, Whilst anti-reservatiomists contend that the Report
should be thrown overboard on the ground that the reservation is made on
the caste criterion, the pro-reservationists would forcibly refute that con-
tention making counter submissions stating, inter-lia, that caste can jus-
tificably be taken as an important and dominant factor if not the sole factor
in determining the social and educational backwardness for various reasons
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as pointed out in the Report. Since backwardness is a direct consequence
of caste status and the discrimination perpetuated against the socially
backward people is based on the caste system, the caste criterion can never
be divested while interpreting the word “class’. Mr, K.K. Venugopal, the
learned senior counsel while concluding his arguments has stated that caste
if it is to be taken as one of the criteria, it must be at the end point and
not the starting point. Therefore, even at the threshold, it has become
obligatory to decide the question whether ‘caste’ should be completely
excluded from being considered as one of the criteria, if not to what extent
caste would become relevant in the determination and ascertainment of
‘socially and cducationally backward class’. There is a galaxy of decisions
of this Court in explaining the words backward class’ and ‘caste’ which [
shall refer to at the appropriate place,

Meaning of ‘Class’ and ‘Caste’

To identify the diversity of meanings of the words ‘class’ and caste’
that constitute their inner complexity; to formulate the guestions about
them that are disputed and to examine as well as to assess the opposed
voices in controversies that have ensned and to understand their semiology,
Y shall first of all reproduce the mcanings of those words as lexically
defined.

The Oxford English Dictionary (Velume II):
Class :

(2) a division or order of society according to status; a rank
or grade of society, ... (6) a number of individvals (persons
or things) possessing common attributes, and grouped
together under a gencral or ‘class’ name; a kind, sort,
division. .

Caste

(2) one of the several hereditary classes into which society
in India has from time immemorial been divided; the mem-
bers of each caste being socially equal, having the same
religious rites, and generally following the same occupation
or profession; those of one caste have no social intercourse
with those of another (3) the system or basis of this division
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among the Hindoos. A

In Webster Comprehensive Dictionary (International Edition), the
meaning of the words is given as follows:

Class :
. . B
{1} A number or body of persons with common charac-
teristics: the educated class; (2) social rank, caste
Caste :
(1) one of the kereditary classes into which Hindu society C

is divided in India {2) the principle of practice of such
division or the position it confers; (3) the division of society
on artificial grounds; a social class

According to Webster's Encyclopedic Unabridged Dictionary of the
English Language, meaning of the words ‘class’ and ‘caste’ is as follows: D

Class :

(1) a number of persons or things regarded as forming a

group by reason of common attributes, characteristics,

qualities, or traits, kind, sort {2) any division of persons or E
things according to rank or grade.... (9} Social, a social

stratum sharing basic, economic, political or cultural char-

acteristics and having the same social position ...(10) the

system of dividing society; caste....

Caste : F

(1) Social, an endogamous and hereditary social group

limited to persons of the same rank, occupation, economic

position etc. and having mores distinguishing it from other

such groups, (2) amy rigid wealth, hereditary rank or G
privileges, or by profession or employment, having special

significance when applied to the artificial divisions or social

classes into which the Hindus are rigidly separated,

Black Law Dictionary (Sixth Edition) Centennial Edition (1891-199])
gives the meaning of “class’ ‘thus! H
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Class ©

A group of persons, things, qualitics, or activities having
common characteristics or atiributes.

The word ‘caste’ is defimed in Encyclopedia Americana (5) thus:
Caste :

Caste is a largely, exclusive social class, membership in
which is determined by birth and involves particular cus-
tomary restrictions and privilegs. The word derives from
the Portugues casta, meaning ‘breed’, ‘race’, or ‘kind” and
was first vsed to denote the Hindu social system of social
distinctions (2) Hinduism, any of the four social divisions,
the Brahman, Kshatriya, Vaisya and Sudra, into which
Hindu society is rigidly divided, each caste having its own
privileges and limitations, transferred by inheritance from
one generation to the next (3) any class or group of society
sharing common cultural features.... {6) pertaining to char-
acterised by caste; a caste society; a caste system, a caste
structure.

In Corpus Juris Secundum (14), the meaning of words ‘class’ and
‘caste’ is given thus:

Class

A number of objects distinguished by common characters
from aH others, and regarded as a collective unit or group,
a collection capable of general division, a number of per-
sons or things ranked together for some common purpose
or possessing some attribute in common; the order of rank
according to which persons or things arc arranged or
ASSOLTE nvrrecirerernenirrenions

Caste

A class or grade, or division of society separated from
others by differences of classification on the Indian sub-
continent, While this remains the basic connotation, the
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word ‘caste’ is also used to describe in whole or in part
social system that emerged at various times in other parts
of the WOrld vt e

The meaning of the word ‘backward’ is defined in lexicons as
‘tetarded in physical, material or mtellectual development’ or ‘slow in
growth or devclopment; retarded.

A careful examination of the meaning of the words “class’ and ‘casic’
as defined above by the various dictionaries, perceivably shows that these
two words are not synonymous with each other and they do not convey the
same meaning,

See R. Chitralekha and Anr. v. State of Mysore & Ors. {1964] 6 SCR
368 at 388; Triloki Nath v.J. & K State [1969] 1 SCR 103 at 105 and K.C.
Vasanth Kumar v. Karmataka, 1985 Supp. 1 SCR 352,

The quintessence of the above definitions is that a group of persons
having common traits or attribuies coupled with retarded social, material
(economic) and intellectual (educational) development ia the sense not
having so much of intellect and ability will fall within the ambit of ‘any
backward class of citizens’ under Article 16 (4) of the Constilstion.

In the course of debale in the Parfiament on the iniendment of
Article 16 (4), Dr. B.R. Ambedkar, the then Minister for Law expressed
his views that "backward classes which are nothing else but a collection of
certain castes.”

The next important, but central point at issue is whether caste by the
name of which a group of persons are identified, can be taken as a criterion
m determining that caste as *socially and educationally backward ¢lass’ and
if so, will it be the sole or dominant cr one of the factors in the determina-
tion of "social and educational backwardness'.

Before embarking upon a discussion relating to this aspect, it is
pertinent to note the views of certain States as regards the caste criterion
and economic criterion lor identifying the ‘vackwardness’,

In reply to a questionnaire issued by the Second Backward Classes
Commission, the State of Assam, Andhra Pradesh, Bihar, Gujarat, Kar-
nataka, Kerala, Maharastra, Punjab, Rajasthan and Uttar Pradesh stated
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that castc should be used as one of the criterion for identifying backward-
ness. Delhi, Dadra and Nagar Haveli, Haryana, Himachal Pradesh and
Madhya Pradesh stated that caste should not be made a criterion of
backwardness. Bihar, Gujarat, Himachal Pradesh, Kerala, Punjab, Rajas-
than and Uttar Pradesh suggested low economic status as one of the
significant tests, while Delhi, Dadra and Nagar Havelt and Haryana desired
the economic factor to be the sole determinant of backwardness.

Articles 15(4), 16(4) and 340(1) do not speak of ‘caste’ but only
‘class’. The learned counsel particularly those appearing for anti-reser-
vationists have stressed that if the makers of the Constitution had really
intended to take ‘caste or castes’ as conveying the meaning of socially and
educationally backward class, they would have incorporated the said word,
‘caste or castes’ in Articles 15(4) and 340 (1) as ‘socially and educationally
backward caste or castes’ instead of ‘class or classes’ as they have adopted
the expression in the case of ‘Scheduled Castes and Scheduled Tribes’.
Similarly in Article 16(4) also, they would have used the words as ‘back-
ward caste or castes’ instead of ‘backward class’. It has been further urged
that the very fact that the framers of the Conslitution in their wisdom
thought of using a wider expression ‘classes’ in Article 15(4) and 340(1)
and ‘class’ in Article 16(4) alludes that they did not have the intention of
equating classes with the castes.

The word *caste’ is not used in the Constitution as indicative of any
section of people ot community except in relation to “‘Scheduled Castes’
which is defined in Article 366(24). However, the word ‘caste’ in Articles
15(2), 16(2) and 29(2) does not include ‘scheduled caste’ but it refers to a
caste within the ordinary meaning of caste. The word ‘Scheduled Caste’
came into being only by the notification of President under Article 341. It
would be appropriate, in this connection, to recall the observation of Fazal
Ali, J. in his separate but concurring judgment in State of Kerala and Others
v. NM. Thomas and Others, [1976] 1 SCR 906 wherein at page 996, he has
said that "the word ‘caste’ appearing after ‘scheduled’ is really a misnomer
and has been used only for the purpose of identifying this particular class
of citizens which has a special history of several hundred years behind it.",

Mathew, J. in his separate judgment in the same case (Thomas) has
cxpressed that "it is by virtue of the notification of the President that the
‘Scheduled Castes’ came into being”,

L
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Reference also may be made to the observation of Xrishna Iyer, J.
in Akhil Bhartiya Soshit Karamchari Sangh v, Union of India and Others,
[1981] 2 SCR 185 at 234 wherc he has said;

"Terminological similarities are an illusory guide and we
cannot go by verbal verisimilitude, It is very doubtful
whether the cxpression caste will apply to Scheduled Cas-
tes. At any rate, Scheduled Tribes are identified by their
tribal denomination. A tribe cannot be equated with a
caste. As stated earlier, there are sufficient indications in
the Constitution o suggest that the Scheduled Castes are
not mere castes.”

There is a long line of decisions dealing with the significance of the
word ‘caste’ in relation to Hindus as being one of the relevant criteria, if
not the sole criterion for ascertaming whether a particular person or group
of persons will fall within the wider connotation of ‘class’. ‘

In M.R Balgji v. State of Mysore, {1963} Suppl 1 SCR 439,

. Gajendragadkar, J. observed, "Though castes in relation to Hindus may

be a relevant factor to consider in determining the social backwardness of
groups or classes of citizens, it cannot be the sole or the dominant test in
that behalf."

Subba Rao, J. speaking for the majority of the Constitution Bench in
R. Chitralekha v. State of Mysore, [1964} 6 SCR 368 at 389 has stated:

n

...... what we intend to emphasize is that under no cir-
cumstances a "class’ can be equated to a "caste”, though
the caste of an individual or a group of individual may be
considered along with other relevant factors in putting him
in a particular class. We would also like to make it clear
that if in a given situation caste is excluded in ascertaining
a class within the meaning of Art. 15(4) of the Constitution,
it does not witiate the classification if it satisfied other tests."

Mudhotiar, J. in his dissenting judgment in considering the caste in
determination of the backward class, has expressed his view thus:

s it WoUld not be in accordance cither with cl. (1)
of Art. 15 or cl. (2} of Art, 29 to require the consideration

A

G
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of the castes of persons to be borne in mind for determining
what are socially and educationally backward classes. It is
true that cl. (4) of Art. 15 contains a non-obstante clavse
with the result that power conferred by that clause can be
excrciscd despite the provisions of cl. {1) of Art, 15 and cl.
(2) of Ast. 29, But that docs not justify the inference that
castes have any relevance in determining what are socially
and educationally backward communities.”

Wanchoo, C.J. speaking for the Constitution Bench in Minor P.
Rajendran v. State of Madras & Ors, [1968] 2 SCR 786 at 790 poiated out
that "if the reservation in question has been based only on caste and had
not taken into account the social and educational backwardness of the
caste in question, it would be viplative of Article 15(1). But it must not be
forgotten that a caste js also a class of citizens and if the caste as a whole
is socially and educationally backward, reservation can be made in favour
of such a caste on the ground that it is a socially and educationally
backward class of citizens within the meaning of Article 15(4)". (emphasis
supplied).

The learned Chief Justice in support of his above observation has
placed reliance on Balaji.

In State of Andhra Pradesh v, P. Sagar, [1968] 3 SCR 593, it has been
abserved:

........... the expression "class” means a homogeneous sec-
tion of the people grouped together because of certain
likenesses or common (raits and who are identifiable by
same common attributes such as status, rank, occupation,
residence in 3 locality, race, religion and the like. In deter-
mining whether a particolar section forms a ciass, caste
cannat be exsluded altogether. But in the determination of
a ¢lass a test solely based upon the caste or community
cannot also be accepted.’

In Triloki Nath v.J & K State, 11 [1969] 1 SCR 103 Shah, J. speaking
for the Constitution Bench has reiterated the meaning of the word ‘class’
as defined in the case of Sagar and added that "for the purpose of Article
16(4) in determining whether a section forms a class, a test sclely based on
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caste, community race religion, sex, descent, place of birth or residence
cannot be adopted, because it would directly offend the Constitution.'

Further, this judgment reaffirms that view in Minor P. Rajendran’s
case to the effect that if the members of an entire caste or community at
a given time are socially, economically and educationally backward that
caste on that account be treated as a backward class. This is not because
they are members of that caste or community but because they form a class.

Hegde, 1. in A. Peerikanippan, etc. v. State of Tamil Nadu, [1971] 2
SCR 430 at 443 has abserved:

"A caste has always been recongnised as class.”

Vaidialingam, ). in State Andhra Pradesh and Ors. v. US.V. Balram
ete, [1972] 3 SCR 447 in his conclusion uphled the hist of Backward Class
in that case as they satisfied the varions tests, which have been laid down
by this Court for asertaining the social and educational of a backwardness
of a class even though the said list was exclusively based on caste. (emphasis
our)

Chief Justice Ray in Kumari K.S. Jayasree & Anr. v. The State of
Kerala & Anr, [1977] 1 SCR 194 was of the view that "In ascertaining social
backwardness of a class of citizens it may not be irrelevant to consider the
caste of the group of citizens. Caste cannot however be made th= sole or
dominant test...”

- Speaking for the Bench in U.P. State v. Pradip Tandon Ray, the
lcarned Chief Justice after stating that neither caste nor race nor religion
can be made the basis of classification for the purposes of determining
social and educational backwardness within the meaning of Article 15(4)
when Article 15(1) forbids discrimination on grounds only of religion, race
caste - observed that caste cannot be made one of the criteria for deter-
mining social and educational backwardness and that if the caste or religion
is recognised as a criterion of social and educational backwardness, Article
15(4) still stultify Article 15(1). Further, he observed that "It is true that
Article 15(1) forbids discrimination only on the ground of religion, race,
caste but when a classification taken recourse to caste as one of the criteria
in determining socially and educationally backward classes, the expression
‘classes’ in that case violates the rule of expressio wrius est exclusio alterius.

H
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The socially and educationally backward classes of citizens are groups
other than groups based on caste.”

The learned Chief Justice also recognised the meaning of the expres-
sion "classes of citizens” in line with the observation made in Triloki Nath
(H)and Sagar (supra) and explained the traits of social backwardness,
economic backwardness and educational backwardness.

See also Akhil Bhartia Soshit Karamchari Sangh (supra) and K.C.
Vasanth Kumar (supra).

Though there is tremendous ambivalence in a host of judgments
rendered by this Court, not even a single judgment has held that class has
no relevance to caste at all wherever caste system is prevalent.

Collating the above said views expressed by this Court in a catena
of decisions as regards the relevance and significance of the caste criterion
in the ficld of identification of ‘socially and educationally backward classes’
it may be stated that caste neither can be the sole critesion nor can it be
equated with ‘class’ for the purpose of Article 16{4) for ascertaining the
social and educational backwardness of any section or group of people so
as to bring them within the wider connotation of ‘backward class'. Never-
theless ‘caste’ in Hindu society becomes a dominant factor or primary
criterion in determining the backwardncss of a class of citizens. Unless
‘caste’ satisfies the primary test of social backwardness as well as the
educational and economic backwardness which are the established and
accepted criteria to identify the ‘backward class’ a caste per se without
satisfying the agreed formulae generally cannot fall within the meaning of
‘backward class of citizens’ under Article 16(4), save in given exceptional
circumstances such as the caste itself being identifiable with the traditional
occupation of the lower strata - indicating the social backwardness.

True, the caste system is predominantly known in Hindu society and
" ruas through the entire fabric of the social structure. Therefore, the caste
criterion cannat be divested from the other established and agreed critenia
in identifying and ascertaining the backward classes.

It is said that the caste system is unknown to other communitics such
as Muslims, Christians, Sikhs, Jews, Pazsis, Jains ctc. in whose respective
religion, the caste system is not recognised and permitted. But in practice,
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it cannot be irrefutably asserted that Islam, Christianity, Sikhism are all
completely immune from casteism,

There are marked distinctions in one form or another among varions
sections of the Muslim community especially among converts to Islam
though Islam does not recognise such kind of divisions among Muslims and
profcsses only common brotherhood,

There are various sects or separate group of people in Muslim
communities being identified by their occupation such as Pinjara in
‘Gugarat, Dudekula {cotton beaters) in Andhra Pradesh, Labbais, Rowthar
and Marakayar in Tamil Nadu,

Though Christianity does not acknowledge caste system, the evils of
caste system in some States are as prevalent as in Hindu society especially
among the converts. In Andhra Pradesh, therc are Harijan Christians,
Reddy Christians, Kamma Christians etc. Similarly, in Tamil Nady, there
are Pillai Christians, Marvar Christians, Nadar Christians and Harijan
Christians etc. That is to say all the converis to Christianity have not
divested or set off themselves from their caste labels and crossed the caste
barrier but carry with them the banners of their caste labels. Like Hindus,
they interact and have their {amiliar relationship and marital alliances only
within the converted caste groups.

1o Tamil Nadu, after persistent effort and agitations some of the
sections of people belonging to some castes or communities converted
either to Islam or Christianity have become successful in having them
inciuded in the list of "backward classes’ on par with their corresponding
Hindu caste people.

The Government of Tamil Nadu on the basis of the report of the
Second Backward Classcs Commission issned a revised list of ‘backward
classes’ by G.Q. Ms. Ne. 1564 (Social Welfare Department) dated 30th July
1985 wherein the following castes and communities converted to Islam and
Christianity are mclnded for the purpose of reservation under Articles
15(4) and 16(4) of the Constitution,

Serial No.

26 Converts to Christianity from Scheduled Castes irrespec-
tive of the generation of conversion for the purpose of



730 SUPREME COURT REFORTS ([1992] SUPP. 2S.C.R.

reservation of seats in Educational Institational and for
seats in Public Services.

98* Labbais including Rowthar and Marakayar (whether their
spoken language is Tamil or Urdu.)

100 Latin Catholics...... in Kanyakumari district and Shenkot-
tah taluk of Tirunelveli district.

110 Meenavar, Parvatharajakulam, Pattanavar, Sembadavar
{including converts to Christianity).

115 Mukkuvar or Mukayar (including converts to Christianity).

118 Nadar, Shanar and Gramani, including Christian Nadar,
Christian Shanar and Christian Gramani.

135 Paravar including converts to Chnistianity (except in Kanya-
kumari district and Shenkottah taluk of Tirunelveli district
where the community is a Scheduled Caste.)

* [iem No, 98 denotes Muslim commusaity.

By another G.Q. Ms. No. 1565 dated 3th July 1985, the Government
of Tamil Nadu directed the reservation of seats at 50% for Backward
Classes and 18% for Scheduled Castes and Scheduled Tribes in respect of
all courses in all kinds of educational institutions as well as in all Services
in the Government of Tamil Nadu. Thereafter, another G.O. Ms, No. 558
datcd 24th Fcbruary, 1986 on the representation of Christian converts was
issued, the relevant paragraphs of which read as follows:

"(5) Accordingly, the Government declare that, in addition
to the Christian Converts mentioned in paragraph one
above, the persons belonging to the other Christian com-
munities who are converts from any Hindu community
included in the list of Backward Classes also will be con-
sidered as socially and educationally backward for the
pruposes of Article 15(4) of the Constitution,

(6) The Government also declare that, in addition to the
Christian converts mentioned in paragraph one above, the



INDRA SAWHNEY v. U.GL [PANDIAN, 1] 731

persons belonging to the other Christian communities who
are converts from any Hindu community incladed in the
list of Backward Classes also will be considered as Back-
ward Classes of citizens and that they are not adequately
represented in the services under the State with reference
to Article 16(4) of the Constitution."

The Christian converts mentioned in the above G.O. relates to the
list of Christian converts mentioned in G.O. Ms. No.1564 dated 30tk July
1985.

As per the statistics given in the Report of the Second Backward
Classes Commission, in Tamil Nadu out of 27,05,960 people belonging to
Muslim minorities 25,60,195 are included in the backward list which works
out to 94.61% of the tatal Muslim population of the State. Similarly, among
Christians, out of 31, 91, 988 of the total population, 25, 48, 148 are
included in the backward list whick works out to 79.83%.

The Nav. Budhists, and Neo Budhists the majority of whom are
converts from Scheduled Castes enjoy the reservation on the ground that
their low status in that community have not become advanced equal to the
status of others and their social backwardness is not changed in spite of

change of their religion.

Sikhism, no doubt, strictly belicves in social equality and justice,
denounces all sorts of social discrimination between man and man, strongly
advocates the equality and parity in all humanity and propagates that caste,
birth or colour cannot make one superior or inferior. All the Gurus of
Sikhism have advocated and articulated the concept of equality of man as
the basis of cgalitarian society. Notwithstanding Sikhism is violeatly against
casteism, some converts to Sikhism from the Scheduled Castes still retain
their caste label.

Thus even among non-Hindus, there are occupational organisations
or sotial groups or secis which are having historical backward/evolution.
They too constitute social collectives and form separate classes for the
purposes of Article 16(4).

Though in India, caste evil originated from Hindu religion that evil
has taken its root so deep in the social structure of all the Indian com-

E
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munities and sprezd its tentacles far and wide thereby leaving no com-
munity from being influenced by the caste factor. In other words, it cannot
be authoritatively said the some of the communities beloaging to any
particular religion are absolutely free from casteism or at least from its
shadow. The only difference being that the rigour of caste varies from
religion to religion and from region to region, Of course, in some of the
communities, the influence of the caste factor may be minimal. So far as
the Hindu society is concerned, it is most distressing to note that it receives
sanction from the Hindu religion itself and perpetuated all through.

Reference may be made to paragraphs 12.11 to 12.16 of Chapter XII
of the Report.

: After identifying in paragraph 12.18, the Comumission has laid down
tke following tests for identifying non-Hindu OBCs:

"12.18 After giving a good deal of thought to these difficul-
ties, the Commission has evolved the following rongh and
ready criteria for identifying non-H'ndu OBCs:-

(i) All untouchables converted to any non-Hindu religion;
and

(ii) Such occupational communities which are knowa by
the name of their traditional hereditary occupation and
whose Hindu counterparts have been included in the
list of Hindu OBCs. (Examples: Dhobi, Teli, Dheemar,
Nai, Gujar, Kumhar, Lohar, Darji, Badhaj, etc.)"

Even assuming that the caste factor would not furnish a reliable
yardstick to identify ‘socially and educationally backward groups’ in the
communities other than Hindu community as there is no cormmonness since
all sections of people among Budhists, Muslims, Sikhs and Christians etc.
and as the respective religion of those communities do not recognise the
caste system, yet on the principle of the other agreed criteria such as
traditional occupation, trade, place of residence, poverty lack of education
or economic backwardness etc. the social and economic backwardness of
those communities could be identified independently of the caste criterion.
Once these ‘casteless societies’ are tested on the anvil of the established
relevant criteria de hors the caste ceiterion, there may not be any difficulty
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in identifying the social and cducational buckwardness of the section of the
people of that community and classifying them as ‘backward class of
citizens’ within the meaning of Article 16(4).

in this connection, reference may be made to the observation of this
Court in Chitralekha (supra) that "....if in a given situation caste is
excluded in ascertaining a class within the meaning of Article 15(4) of the
Constitution, it does not vitiate the classification if it satisfied other tests.”

More often than not, a question that is put forth is should the caste
label be accepted as a criterion in ascertaining the social and educational
backwardness of a group of persons or community, No doubg, it is felt that .
in identifying and classifying a group of persons or community as ‘socially
and educationally backward class’, it should be done de hors the caste label.
But ail those who address such a question turn a blind cye to the existing
stark reality that in the Hindu society ever since the caste system was
introduced, till today, the social status of Hindu s so woven or inextricably
intertwined and fused with the caste system to such an extent that no one
in such a situation can say that the caste is not a primary indicator of social
backwardness and that social backwardness is not identifiable with refer-
ence to the caste of an individual or growp of persons or community,
However, painful and distasteful, it may be, we have to face the reality that
under the hydraulic pressure of caste system in Hindu society, a major
section of the Hindus under multiple caste labels are made to suffer
socially, educationally and economically. There appears no symptoms of
carly demise of this dangerous discase of caste system or getting away from
the caste factor in spite of the fact that many reformative measures have
been taken by the Government. Unless this caste system, unknown Lo other
parts of the world is completely eradicated and all the socially and educa-
tionally backward classes to whichever religion they belong inclusive of
Scheduled Castes and Scheduled Tribes are brought up and placed on par
with the advanced section of the people, the caste label among Hindus will
continue to serve as a primary indicator of its social backwardness.

Though I am net inclined to exhaustively elaborate the untold agony
and immeasurable sufferings undergone by the people in the lower strata
under the label of their respective caste, I cannot avord but citing a jarring
piece of information appearing in the Report. The noted and renowned
Sociologist Shri L.R. Kamble in Rise & Awakening of Depressed Classes in
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India published by National Publishing House, New Delhi has quoted a
passage from the issue of ‘Hindu’ dated 24.12.1932 as an example of visual
pollution existing in Tinnevelli (Tamil Nadu) which the Mandal Commis-
sion has extracted in Chapter IV vide para 4.13 of its report;

G13 i In this {Tinnevclly) district there is a class of
unsecables called purada vannans. They are not allowed to
come oul during day time because their sight is considered
to be pollution. Some of these people who wash the clothes
of other exterior castes working between midnight and
day-break, were with difficulty persuaded to leave their
houses 10 interview.”

Does not the very mention of the cast¢ named ‘purada vannans'
indicate that the people belonging to that community were so backward,
both socially, economically as well as educationally beyond comprehen-
sion? Would the children of those people who were not allowed to come
out during day Llime have gonc te any school? Does not the very fact that
those people were treated with contempt and disgrace as if they were
vermin in the human form frezze our blood? Alas! What a terrible and
traumatic experience it was for them living in their hide-outs having oc-
casional pot-luck under pangs of misery, all through mourning over theis
perilous predicament on account of this social ostracism, When people
placed at the base level in the hierarchical caste system are living like
mutes, licking their wounds - caused by the deadening weight of social
customs and mourning their fate for having been born in lower castes - can
it be said by any stretch of imagination that castc can never be the primary
criterion in identifying the social, economic and educaional backwardness?
Are not the social and economic activities of Shudras and Panchamas
(untouchables) severely influenced by their low caste status?

There is no denying that many of the castes are identified even by
their traditional occupation. This is so because numerous castes arrangged
in a hierarchical order in the Hindu social structure are tied up with their
respective particular traditional occupation consequent upon the creation
of four Varnas on the concept of divine origin of caste system based on
the Vedic principles. Can it be said that the prapagation and practice on
the caste - based discrimination; the marked dividing line between upper
caste Hindus and Shudras, and the practice of untouchability in spite of
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the Constitutional declaration of abolition of untouchability under Article
17 are completely eradicated and erased? Can it be said that the social
backwardness has no relation to caste status? The unchallengeable answer
for the first question would be in the negative and for the second question,
the answer would be that social backwardness does have a relation with
the caste status,

It is not germane for my purpose 1o enter into a lengthy deliberation
as to how religion and mythology were used for founding the social
institution in Hindu society containing so much of inequalitics and dis-
crimination among the people professing the same Hinduism.

The Mandal Commission in Chaptar IV of its report under the
heading "Social Backwardness and Caste” has concluded its view with a
query under paragraph 4.33 of its Report (Volume 1) thus:

“In view of the foregoing will it be tog much te say that in
the traditional Indian society social backwardness was a
direct consequence of caste status......."

Though the Government both on the Central and State level have
taken and are taking positive steps through law and other reformative
measures to eradicate this social evil, it is heart- rending to note that in
many circumstances, the caste system is being perpetuated instead of being
banished for the reasons best known to those perpetrators.

It is common knowledge that in Hindu society, if a person merely
mentions the name of a traditional occupation, another by his empirical
knowledge can immediately identify the caste by the said traditional oc-
cupation, To illustrate, the traditional occupation of washing clothes is
identified with washerman (Dhobi), caste, traditional occupation of hair-
cutting is identified with Barber (Nai) - caste, traditional occupation of
pottery is identified with Potter (Kumbhar's caste), and so on. Of course in
modern times, persons belonging to any particular caste might have shifted
over 1o other occupation leaving their traditional occupation but generally
speaking, the occupation is identified with the caste and vice-verse. Many
backward castes have taken ‘agricultrure’ as their profession. In such an
unquestionable situation, in my opinion, there can be no justification in
saying that caste in Hindu society canaot serve as a primary crilerion even
at the starting point in ascertaining its social, economic and educational
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backwardness. To say that in the effort of ascertaining social backwardnecss,
caste should be considered only at the end point, is a misnomer and
fallacious, Because after identifying and classifying a group of persons
belonging to a particular castc by testing with the application of the
relevant criteria other than the caste criterian, the identification of the
caste of that class of persoms is no more required as in the case of
identification of casteless society as a backward class. In fact, this Court in
a number of decisions has held that a caste may become a ‘Dackward class’
provided that caste satisfies the test of backwardness.

It is apposite, in this context, to make reference of the views ex-
pressed by the Mandal Commission stating that there is "a close linkage
between caste ranking of a person and his social educational and economic
status......... In India, therefore, the low ritual caste status of a pei‘son has
a direct beariag on his social backwardness".

Chinnappa Reddy, J. In Vasant Kumar points out that the social
investigator "........... may frecly perceive those pursuing certain ‘lowly’

occupation as socially and educationally backward classes."

In passing, I would like to make reference to the pith and substance
of the report of Kaka Kalelkar, according to which the relevant factors to
cosider in classifying ‘backward class’ would be their traditional occupation
or profession, the percentage of literary or the general educational advan-
cement made by them; the estimated population of the conmmunity, and
the distribution of the various communities throughout the State or their
concentration in certain arcas.

What the Expression "Backward Class™ means?

In Minor P. Rajendran (supra), Wanchoo, C.J. speaking for the Con-
stitution Bench has stated that " a caste is also a ‘class of citizens’ and that
reservation can be made in such a case provided if that caste as a whole is
socially and educationally backward within the meaning of Article 15(4)".

Reference may also be made to Triloki Nath (11} (supra) and Balaram.

The facts in Balaram (cited above) disclose that for the admission to
the integrated M.B.B.S. Course in the government medical colleges in
Andhra Pradesh, the Government issued a G.Q. making a rescrvation of
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25% of seats in favour of ‘backward classes’ as recommended by the A
Andhra Pradesh Backward Classcs Commission besides other reservations
inclusive of reservation for Scheduled Casies and Scheduled Tribes. The
reservation for the ‘backward classes’ was challenged on the ground that

the Government Order violated Article 15(1) read with Article 29 and that

the reservation was not saved by Article 15(4). The High Court held that B
the Commission had merely enumerated the variows persons belonging 1o
a particular caste as ‘backward classes’ which was contrary to the decision
of this Court and violalive of the constitutional provisions and consequently
struck down the G.O. The Government preferred an appeal before this
Court. Vaidialingam, J. speaking for the Bench has observed:

"In the determination of a class to be grouped as backward,
a test solely based upon caste or community cannot be
valid. But, in our opinion, though Directive Principles
contained in Art. 46 cannot be enforced by Courts, Art.
15(4) will have to be given effect to in order to assist the D
weaker scctions of the citizens, as the Statc has been
charged with such a duty, No doubt, we are aware that any
provision made under this clause must be within the well
defined limits and should not he on the basis of caste alone.
But it should not also be missed that a caste is also a class
of citizens and that a caste as such may be socially and
educationally backward. If after collecting the necessary
data, it is found that the caste as a whole is socially and
educationally backward, in our opinion, the reservgtion mude
of such persons will have to he upheld notwithstanding the
Jact that a few individuals in that group may be both sociaily F
and educationatly above the general average. There is no
gainsaying the fact that there are numerous castes in the
country, which are socially and educationally backward
and, therefore, a suitable provisicn will have to be made by
the State as charged in Art. 15(4) to safeguard their inter-
est.”

(emphasis supplied)

The decisions which we have referred to above support the view that
a caste is also a class of citizens and that if that castc satisfies the requisite H
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tesis of backwardness, then the classification of that caste as a backward
class 15 nol opposed to Article 16(4) notwithstanding that a few individuals
of that caste arc socially and educationally above the general average. 1 am
in full agreement with the above view,

The composition and terms of reference of the Second Backward
Classes Commission show that the Commission was appointed to inves-
tigate the conditions of socially and educationally backward classes within
the territory of India but not ihe socially, cconomically and eduationally
backward classes. The carlier O.M. issued on 13.8.90 reads that with a view
to providing certain weightage to socially and educationally backward
classes in the services of the Union and their Public Undertakings, as
recommended by the Commission, the orders are issued in the terms
mentioned therein, The said O.M. also explains that "the SEBC would
comprisc in the first phase the castes and communitics which are common
to both the lists, in the report of the Commission and the State
Government’ list". Tn addition it is said that list of such castes/communilies
is being issued seperately. The subsequent amended O.M. dated 25.9.91
states that in order to enable the ‘pooter sections’ of the SEBCs to receive
the benefits of reservation on a preferential basis and to provide reserva-
tion for other economically backward sections of the people not covered
by any of the existing schemes of reservation, the Government have decided
to amend the earlier Memorandum, Thus this amended Q.M. firstly speaks
of the ‘poorer sections’ of the SEBCs and secondly about the economically
backward sections of the people not covered by any of the existing schemes
of reservation. However, both the O.M.s while referring to the SEBCs, do
not include the ‘economic backwardness’ of that class along with ‘social
and educational backwardness’. By the amended Q.M. the Government
while providing reservation for the backward sections of the people not
covered by the existing schemes of reservation meant for SEBCs, classifies
that section of the people as ‘cconomically backward’, that is to say that
those backward sections of the people are to be identified only by their
economic backwardness and not by the test of social and educational
backwardness, evidently for the reason that they are all socially and cduca-
tionally well advanced.

Coming to Article 16(4) the words ‘backward class’ are used with a
wider comnotation and without any qualification or explanation. Therefore,
it must be construed in the wider perspective, Though the OMs speak of



INDRA SAWHNLEY v U.OI [FANDIAN, ]| 739

social and educational backwardness of a class, the primary consideration
in identifving a class and in ascertaining the inadequatc representation of
that class in the services under the State under Article 16(4) is the social
backwardness which results in educational backwardness, both of which
culminate in economic backwardness. The degree of importance 10 be
attached to social backwardness is much more than the impartance to be
given to the educational backwardness and the cconomic backwardness,
because in identifying and classifying a section of people as a backward
class within the meaning of Article 16(4) for the reservation of appoint-
ments or posts, the ‘social backwardness’ plays a predominant role.

Ray, C.J. in Jayashree is of the view that "Social backwardness can
contribute (0 educational backwardness and educational backwardness
may perpetuate social backwardness. Both are often no more than the
inevitable corollaries of the extremes of poverty and the deadening weigtht
of custom and tradition."

The very fact that the Commission itself has given a weightage of 12
points to ‘social backwardness’ and 6 points to ‘educational backwardness’
and 4 points to ‘economic backwardness’ (vide paragraph 11.24 of Chapter
XI) shows in very clear terms that “social backwardness’ is taken as a
predominant factor in ascertaining the backwardness of a class under
Article 16(4).

In M.R. Balaji v. State of Mysore, [1963] Suppl. 1 SCR 439 at page
454 Gajendragadkar, J. observed tha: "economic backwardness might have
contributed to social backwardness......" This observation tends to show
that Gajendragadkar, J. was of the view that economic backwardness may
contribule to scicial backwardness. With respect to the learned Judge, 1

am unable to agree with his view,

Desai, J. in Vasamth Kumar has expressed a similar view that if
econoic criterion for compensatory discrimination or affirmative action is
accepted, it would strike at the rootf cause of “social and edunecational
backwardness........." thereby holding that only criterion which can be
devised is the ‘economic backwardness’ for identifying ‘socially and educa-
tionally backward classes’ ignoring the predominance of soctal backward-
ness. | am unable to share this above view,

How far the Courts would be competent o identify the ‘Backward
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A class’ 15 explained by Chinnappa Reddy, ). in Vasenth Kurmar in the
following words:

"We are afraid Courts are not necessarily the most com-
petent to identify backward classes or to lay down
guidehines lor their identification except in broad and very
gencral way. We are equipped [or; thal we have no legal
barameters to measure social backwardness. We are truly
removed (rom the people, particularly those of the back-
ward classes, by layer upon layer of gradation and degrada-
tion.”

Let us have a glance over the Report in identifyirg the ‘backward
classes’ by testing the same on the touchsione of various established
criteria,

In Chapter XI of the Report (Volume I part ) nader the caption
‘Socio-Educational Field Survey and Criteria of Backwardness® it is
categorically stated that after most comprehensive enquiries and survey in
the socio-educational fields with the association and help of top social
scientists and specialists in the country as well as experts from a number
of disciplines, the Commission had prepared the “Indicators (Criteria) for
E Social and Educational Backwardness' on the analysis of data and sub-
mitted its report, The relevant paragraphs 11.23, 11.24 and 11.25 showing
the criteria for identification of backwardness are as follows:

"Indicators {Criteria) for Social and Educational Backward-
F ness

11.23 As a result of the above exercise, the Commission
evolved cleven ‘Indicators’ or ‘criteria’ for determining
social and educational backwardness. These 11 ‘Iadicators’
were grouped under three broad heads, i.e. Social, Educa-
tional and Economic. They are:-

A. Sociaf

(i} Castes/Classes considered as socially backward by
H others,
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(i1) Castes/Classes which mainty depend on manual labour
for their livelthood.

(iii) Castes/Classes where at least 259 females and 109%
males above the State average get married at an age below
17 years in rural areas and at least 10% females and 5%
males do so in urban areas,

(iv) Castes/Classes where participation of females in work
is at least 25% above the State average.

B. Educational

(v) Castes/Classcs where the number of children in the age
gronp of 5-15 years

who never attended school is at least 25% above the State
average.

(vi) Castes/Classes where the rate of student drop-out in
the age group of 5-15 years is at least 25% above the State
average.

(vii) Castes/Classes amongst whom the proportion of
matriculates is at least 25% below the Statc average.

C. Economic

(viil) Castes/Classes where the average value of family
assets is at least 25% below the State average.

(ix) Castes/Classes where the aumber of families living in
Kuccha houses is at least 25% sbove the State average,

(x) Castes/Classes where the source of drinking water is
beyond half a kilometer for more than 50% of the
households.

(xi) Castes/Classes where the number of houscholds having
taken consumption loan is at least 25% above the Stale
average.
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11.24 As the above three groups are not of equal impor-
tance for our purpose, separate weightage was given to
‘Indicators’ in each group. All the social ‘Indicators’ were
given a weightage of 3 points each, Educational ‘Indicators’
a weightage of 2 points each and Economic ‘Indicators’ a
wightage of one point each. Economic, in addition to Social
and Educational Indicators, were considered important as
they directly flowed from social and educational backward-
ness. This also helped to highlight the fact that socially and
educationally backward classes are economically backward
also.

1125 Tt will be seen that from the values given to each
Indicator, the total score adds upto 22. All these 11 In-
dicators were applied to all the castes covered by the survey
for a particular State, As 2 result of this application, all
castes which had a score of 50 per cent (i.e. 11 points) or
above were listed as socially and educationally backward
and the rest were treated as ‘advanced’. (It is a sheer
coincidence that the aumber of indicators and minimum
point score for backwardaess, both happen to be eleven).
Further, in case the number of households covered by the
survey for any particular caste were below 20, it was left
out of consideration, as the sample was considered toe
small for any dependable inference.”

Itis crystal clear that the Commission only on the basis of the galaxy
of facts unearthed and massive siatistics collected it, has made its recom-
mendations on a very scientific basis of course taking ‘caste’ as the primary
criterion in identifying the backward class in Hindu society and the occupa-
tion as the basis for identifying all those in whose societies, the caste system
15 not prevalent.

It is not necessary for a class to be designated as a backward class
that it should be situated similarly to the Scheduled Castes and scheduled
Tribes.

Vaidalaingam, J. in Balaram while examining a similar issue after
making reference o the cases of Balaji, Chitralekha and P. Sagar stated,
"None of the above decisions lay donw that socially and educationally
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backward class must be exactly similar in all respects to that of Scheduled
Castes and Scheduled Tribes."

Chinpappa Reddy, J. in Vasanth Kurnar while dealing with the ob-
servations made in Baigji "that the backward classes for whose improve-
ment special provision is contemplated by Article 15(4) are in the matter
of their backwardness comparable to Scheduled Castes and Scheduled
Tribes" observed this:

“There is no point in attempting to detrmine the social
backwardness of other classes by applying the test of ncar-
ness to the conditions of existence of the Scheduled Castes.
Such a test would practically nullify the provision for reser-
vation for socially and educationally Backward Classes
other than Scheduled Castes and Tribes.”

Criticism levelled against Mandal Commission Report

The learned senior counsel, Mr. N. A. Palkhiwala, Mr. K.K.
Venugopal, Smt. Shyamala Pappu and Mr. P.P. Rao assisted by a battery
of layers appearing for the petitioners condemn the recommendations of
the Commissions on the varions grounds. Thercfore, it has become un-
avoidable to meet their challenges, it may not be necessary otherwise to
express any opinion on the cortectness and adequacy of the exercise done
by the Mandal Commission.

Taking pot-shots at the Mandal Report recommending exclusive
reservation for SEBCs, the belligerent anti-reservationists denigrate the
report by making scathing criticism and indiscrininately trigger off a volley
of bullets against the Report. The first attack against the Report is that it
is perpetuating the evils of caste system and accentuating caste conscious-
ness besides tmpeding the doctrine of secularism, Lhe net effect of which
would be dangerous and disastrous for the rapid development of the Indian
society as a whole marching towards the goal of the welfare state, Accord-
ing to them, the identification of SEBCs by the Commission on the basis
of caste system is bizzare and barren of force, muchless exposing hollow-
ness. Therefore, the OMs issued on the strength of the Mandal Report
which is solely based on the caste criterion are violative of Article 16(2).
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The above criticism, in my considered view, is very uncharitable and
bereft of the factual position. Hence it has to be straightaway rejected as
unmeritorious since that Report is not actually based solely on caste
criteria but on the anvil of various factors grouped under three heads i.c.
social, educational and economic backwardness but giving more impor-
tance - rightly too - to the social backwardness as baving a direct conse-
quence of caste status.

Adopting the policy of ‘Running with the hare and hunting with the
hounds’, a conciliatory argument was advanced saying that although it is
nccessary to make provisions for providing equality of opportunity in
matters of public cmployment ‘in favour of any backward class’ in terms
of Article 16(4), the present Report based on 1931 census can never serve
a correct basis for identifving the ‘backward class’, that therefore, a fresh
Commission under Artticle 340(1) of the Constitution is required to be
appointed to make a fresh wide survey sumey through ont the length and
breadth of the country and submit a new list of OBCs (other backward
classes) on the basis of the present day Census and that there are million
ways of guaranteeing progress of backward classes and ensuring that it
percolates down the social scale, but the Mandal commission is the one.

Firstly, in my view if the above argument is accepted it wall result in
negation of the just claim of the SEBCs o avail the benefit of Article 16(4)
which is a fundamental right.

Secondly, this attack is based on a misconception. A perusal of the
Report would indicate that the 1931 census does not have been even a
remote connection with the identification of OBCs. But on the other hand,
they are identified only on the basis on the country-wide socio-educational
field survey and the census report of 1961 particularly for the identification
of primitive tribes, aboriginal tribes, hill tribes, forest tribes and in-
digenous tribes personal knowledge gained through extensive touring and
receipt of voluminous public evidence and lists of OBCs notified by various
States. It was only after the identification of OBCs, the Commission was
faced with the task of determining their population percentage and at that
stage 1931 census become relevant. It is to be further noted after 1931
census, no caste-wise statistics had been collecied. In fact, the identification
of classes by the Commission was based on the realities prevailing in 1980
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and not in 1931. It is brought to our notice that the same methed had
already been adopted in Section 5 of the Scheduled Castes and Scheduled
Tribes Order (Amendment) Act, 1976,

Thirdly, the Commission cannpt be said to have ignored this factual
position and found fault with for relying on 1931 census. In fact, this
position is made clear by the Commission itsclf in Chapter XII of its
Report, the relevant paragraphs of which read thus:

"12.19 Systematic caste-wise enumeration of population
was introduced by the Registrar General of India in 1881
and discontinued in 1931. Im view of this, iigures of caste-
wise population beyond 1931 are not available, But assym-
ing that the inter se rate of growth of population of various
castes, communities, and religious groups over the last half
a century has remained more or less the same, it is possible
to work out the percentage that all these groups constitute
of the total population of the country.

12.10 Working on the above basis, the Commission culled
out caste/community-wise population figures from the cen-
sus records of 1931 and, then grouped them into broad
caste-clusters and teligious groups. These collectivities
were subsequently aggregated under five major heads i.c.
(i) Scheduled Castes and Schedulted Tribes; (it) Non-
Hindu communities, Religions Groups, etc.; (iii) Forward
Hindu Castes and Communitics; (iv) Backward Hindu
Caste and Communities; and (v} Backward Non-Hindu
COMMUNINES. ©ormeeerrarsrnmrereeensorsssinens '

In Balgram, wherein a similar argument was addressed, this Court
after going through the Report of the Backward Classes Commission of
the State of Andhira Pradesh, felt the difficulty of the non-availability of the
Caste-wise statistics after 1931 census and pointed out that in Andhra, the
figures of 1921 census were available and in Telangana area, 1931 census
of caste-wise statistics was available.

In the background of the above discussion, the anti-reservationists
cannot have any legitimate grievance and justifiably demand this Court to

throw the Report over-board on the mere ground that 1931 census had H
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been taken into consideration by the Commission.

As pointed out by this Court in Balerern that no conclusions can
always be scientifically accurate in such matters. If at all the attack per-
petrated on the Report renders any remedy (o the anti-reservationists, it
would be only for the purpose of putting the Report in cold storage as has
happened to the Report of the First Backward Classes Commission.

Therefore, for the aforementioned reasons, [ hold that the above
submisston made against the Report with reference to the consideration of
Census of 1931 cannot be comantenanced.

Alter having gone through the Commission’s Report very assiduously
and punctiliously, I am of the firm view that the Commission only after
deeply considering the social, educational and economic backwardness of
various classes of citizens of our country in the light of the various proposi-
tions and tests laid down by this Cour* had submitted its Report enumerat-
ing various classes of persons who are to be treated as OBCs. The
recommendations made in the present Report after a long lull since the
submission of the Report by the First Backward Classes Commission are
supportive of affirmative action programmes holding the members of the
historically disadvantaged groups for centuries te catch up with the stand-
ards of competition set up by a well advanced society.

As a matter of fact, the Report wanted to reserve 52% of all the pasts
wt the Central Government for OBCs commensurate with their ratio in the
population. However, in deference to legal limitation it has recommended
a reservation of 27% only even though the population of OBCs is almost
twice this figure.

Yet another argument on behalf of the anti-reservationsits was ad-
dressed contending that if the recommendations of the Comimission are
implemented, it would result in the sub-standard replacing the standard
‘and the reins of power passing from meritocracy to mediocrity; that the
upshot will be in demoralization and discontent and that it would revitalize
-caste_systern, and cleave the nation into two - forward and backward - and
open up new vistas for internecine conflict and fissiparous forces, and make
backwardness a vested interest.

The above tortuouns line of reasoning, in my view is not only illogical,
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inconceivable, unreasonable and unjustified but also uiterly overlooks the
stark grim reality of the SEBCs suffering from social stigma and ostracim
in the present day scenario of hierarchical caste system. The very object of
Article 16(4) is to ensure equality of opportunity in matters of public
employnient and give adequate representation to those who have been
placed in a very discontent position from titme immemorial on account of
sociological reasons. To put it differently, the purpose of clause (4) is to
ensure the benefits flowing from the fountain of this clause on the
beneficiaries - namely the Backward Classes - who in the opinion of the
Constitution makers, would have otherwise found it difficult to enter into
public services, competing with advanced classes and who could not be
kept in limbo until they are benefited by the positive action schemes and
who have suffered and are still suffering from historic disabilities arising
from past discrimination or disadvantage or both, However, unfortunately
all of them had been kept at bay on account of various factors, operating
against them inclusive of poverty. They continue to be deprived of enjoy-
ment of equal opporiunity in matters of public employment despite there
being sufficient statistical evidence in proof of manifest imblance in
Government jobs which evidence is sufficient to support an affirmative
action plan. If candidates belonging to SEBCs (characterised as mediocre
by anti-reservationists), are required to enter the open ficld competition,
along with the candidates belonging to advanced communities without any
preferential treatment in public Services in their favour and go theough a
rigid test mechanism being the highly intelligence test and professional
ability test as conditions of employment, certainly those condiiions would
operate as "buili-in headwinds” for SEBCs, It is, therefore, in order to
achieve equality of employment opportunity, clause 4 of Article 16 em-
powers the State to provide permissible reservation to SEBCs in the
matters of appointments or posts as a remedy so as to set right the manifest
imbalance in the field of public employment,

The argument that the implementation of the recommendations of
the Commission would result in demoralisation and discontent has no merit
because conversely can it not be said that the non- implementation of the
recommendadions would result in demoralisation and discontent among the
SEBCs.

Though ‘equal protection’ clause prohibits the State from making
unreasonable discrimination in providing preferences and [acilities for any

G
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section of its pcople, nonetheless it requires the State to afford substantially
equal opportunities to those, placed unequally.

The basic policy of reservation is to off-set the inequality and remove
the manifest imbalance, the victims of which for bygone generations lag far
behind and demand equality by special preferences and their strategies.
Therefore, a comprchensive methodological approach cencompassing
jurisprudential, comparative, historical and anthropological conditions is
necessary. Such considerations raise controversial issues transcenting the
routine legal excrcise because certain social groups who are inherently
unequal and who have fallen victims of socictal discrimination require
compensatory treatment. Needless (o emphasise that equality in fact or
substantive equality involves the necessity of beneficial treatment in order
to attain the result which establishes an equilibrium between two sections
placed unequally.

It is more appropriate to recall that "There is equality only among
equals and to equate unequals is to perpetuate inequality.”

Therefore, the submission that the implementation of the recommen-
dations of the Report will curtail concept of equality as enshrined under
Article 14 of the Constitution and destroy the basic structure of the
Constitution, cannot be countenanced.

One of the arguments criticising the Report is that the said Report
virtually rewrites the Constitution aed ir effect buries 50 fathoms deep the
ideal of equality and that if the recommendations are given effect to and
implemented, the efficiency of administration will come to a grinding halt,
This submission is ‘tantamount to saying that the reservation of 27% to
SEBCs as per the impugned OMs is opposed to the concept of equality.

There is no questton of rewriting the Constitution, because the
Commission has acted only under the amhority of the notification issued
by the President. It has after laying down the parameters in the light of the
vanous pronouncements of this Court has ultimately submitted its Report
recommending the reservation in tune with the spirit of Article 16(4).

The question whether the candidates, belonging to the SEBCs should
be given a preferential treatment in matters of public employment to such
time as it is necessary, receives a fitting reply in Devadasen wherein Subba
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Rao, J. (as the learned Chief Justice then was) has observed, by citing an A
llustration as Lo how the manifest imbalance and inequality will occur
otherwise, thus:

"To make my point clear, take the illustration of a horse

race. Two horses are set down to run a race - one is a first

class racc horse and the other an ordinary onc. Both arc B
made to run from the same starting powt. Though theoreti-

cally they are given equal opportunity to run the race, in

practice the ordinary horse is not given an equal oppor-

tunity to compete with the race horse. Indeed that is denied

to it. S0 a handicap may be given either in the nature of c
extra weight or a start from a longer distance. By doing so,

what would otherwise have been a farce of a competition

wotld be made a real one. The same difficulty had con-

fronted the makers of the Constitution at the time it was

made. Centuries of calculated oppzession and habitual

submission reduced a considerable section of our com- D
munity {0 a life of serfdom. It would be well nigh impossible

to raise their standards if the doctrine of equal opportunity

was strictly enforced in their case, They would not have any

chance if they were made to eater the open field of com-

petition without adventitions aids till such time when they E
could stand on their own legs. That is why the makers .of

the constitution introduced Cl. (4) in Atticle 16."

1t will be befitting, in my opinign, to exiract a passage from the boak,
Bakke, Defunis and Minority Admissions (The Quest for Equat Opportunify)
by Allan P. Sindler wherein at page 9, the unequal competition is explained
by an analogy which is as follows:

"A good way to appreciate the "something more" quandary
is to consider the metaphor of the shackled runner, an
analogy frequeatly advanced by spokesmen for minorities:

‘Imagine two rupners at the starting kine, readying
for the 100-yeard dash, One has his legs shackled,
the other not. The gun goes off and the race begins.
Not surprisingly, the unfettered runner immedi-
ately takes the lead and then rapidly increases the H
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distance between himself and his shackled competi-
tion, Before the finish line is crossed, over the
judging official blows his whistle, calls off the con-
test on the grounds that the unequal conditions
between the runners macde it an unfair competition,
and orders removal of the shackles.’

Surcly few would deny that pitting a shackied runner
against an unshackled one is inequitable and does not
provide equality of opportunity. Hence, cancelling the race
and frecing the disadvantaged runner of his shackles seem
altogether apporpriate. Once beyond this point, however,
agreement fades rapidly. The key question becomes: whal
should be done so that the two runners can resume (he
contest on a basts of fair competition? Is &t enough after
removing the shackles, to place both runners back at the
starting point? Or is "something more" needed, and if so,
what? Should the rules of the running be altered, and if so,
how? Should the previously shackled runner be given a
compensatory edge, or should the other rutner be handi-
capped in some way? How much edge or handicap?”

To one of the queries posed by the author of the above analogy, the
proper reply would be that cven if the shackles whether of iron chains or
silken cord, are removed and the shackled person has become unfettered,
he must be given a compensatory adge until he realises that there is no
more shackle on his legs because even after the removal of shackles he
does not have sufficient courage to compete with the runner who has been
all along unfettered.

Mr. Ram Awadesh Singh, an intervener demonstrably cxplained that
as unwatered seeds do not germinate, unprotected backward class citizens
will wither away.

The above illustration and analogies would lead to a conclusion that
there is an ocean of difference between a well advanced class and a
backward class in a race of open competition in the matters of public
employment and they, having been placed unequally, cannot be measured
by the same vardstick. As repeatedly pointed out, it is only in order to make
the unequals equal, this constitutional provision, namely, clause (4) of
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Article 16 has been designed and purposely introduced providing some
preferential treatment to the backward class. It is only in case of denial of
such preferential treatmem, the very concept of equality as enshrined in
the Constitution, will get buried 58 fathoms deep.

A programme of reservation may sacrifice merit but does not in any
way sacrifice competence because the beneficiaries under Article 16(4)
have to possess the requisite basic qualifications and eligibility and have to
compete among themselves though not with the mainstream candidates.

As Chinnappa Reddy, J. in Vasanth Kumar has rightly observed,
"Always one hears the word ‘efficiency’ as if it 15 sacrosanct and the
sanctorum has to be fercely guarded. ‘Efficiency’ is not a mantra which is
whispered by the Guru in the Sishya’s ear."

In yet another context, in the same decision, the learned Judge at
page 394 has firmly aud irrefotably put the merit argument at rest stating
thus:

"The real conflict is between the class of people, who have
never been in or who have already moved out of the desert
of poverty, illiteracy and backwardness and are entrenched
in the oasis of convenient living and those who are still in
the desert and want to reach the oasis. There is no enough
fruit in the garden and so those who are in, want to keep
out those who are out. The disastrous conseguences of the
so-called meritarian principle to the vast majority of the
under-nourished, poverty-stricken, barely literate and vul-
nerable people of our country are too obvious to be stated.
And, what is merit? There is no merit in a system which
brings about such consequences.”

Be that as it may, the intelligence, merit, ability, competence,
metitocracy, administrative efficiency and achievement cannot be
measured by skin-pigmentation or by the surname of an individual indicat-
ing his caste.

In this regard, the observation of Subba Rao, J. in Devadasan at page
706 may be recapitulated, which to some extent answers the doubt raised
by a section of anti-reservationists that reservation will result in deteriora-
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tion in the standard of service. The said ohservation reads as fallows:

"If the provision deals with reservation - which I hold it
does - I do not see how it will be bad because there will be
some dsterioration in the standard of service. It is in-
evitable in the nature of reservation that there will be
lowering of standards to some extent; but on that account
the provision cannot be said to be bad. Indeed, the State
laid down the minimum qualifications and all the appoini-
menis were made [rom those who had the said gralifica-
tions. How far the efficiency of the administrations suffers
by this proviston is not for me to say, but it is for the State,
which is certainly interested in the maintenance of stand-
ards of its administration."

Submission on the theory of past discrimination based on the decisions of
the Supreme Count of United States

Based on certain American decisions, it has been urged that only that
group or section of people suffering from the lingering effects of past
discrimination can be classified as ‘backward classes’ and not others. This
submission has to be mentioned for being simply rejected for more than
one reason. Even today, the caste discrimination is very much prevalent in
India particularly in the rural areas. Secondly, even among the Judges of
the Supreme Court of United States, there is a division of opinion on the
theory of lingering effects of past discrimination, Thirdly, this theory cannot
be imported to the Indian conditions where the Hindu society even today
is suffering from the firm grip of discrimiration based on caste system. The
vastness and richness of the materials uncarthed by the various Commis-
sions inclusive of States’ Commissions unambiguously and pellucidly reveal
that in our country, representation of the SEBCs in the services under the
State is grossly inadequate when compared to the representation of the
advanced class of citizens, leave apart the complete absence of reservation
for SEBCs in the Central Services. This inadequate representation is not
confined to any specific section of the peopte, but all those who fall under
the group of social backwardness whether they are Shudras of Hindu
community or similarly stituated other backward classes of people in other
communities, namely, Muslims, Sikhs, Christians etc.
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Drawing strength on the opmion of Powell, J in Regents of the
University of Cafifornia v. Allan Bakke, 57 L Ed 2d 750, an argument has
been advanced that Article 16 (1) permits only preferences but not reser-
vations. In the above Bakke's case, a white male who had been denied
admission to the medical school at the University of California at Davis for
two consecutive years, instituted an action for declaratory and injunctive
relief against the Regents of the University in the Superior Court of Yolo
County, California alicging the invalidity under the equal protection clause
of the Fourteenth Amendment, a provision of the California Constitution,
and the prescription in racial discrimination in any programme receiving
federal financial assistance of the medical schools special admissions
programme. The Supreme Court announced its decision amid confusion
and controversy. There was no clear majority, but a three-way split namely
four Judges took ong view and four other Judges took a different view,
leaving Justice Powel straddling the middle, In their joint opinion partially
concurring and partially dissenting, Justices Brennan, White, Marshal and
Blackmun took issue with Powell’s conclusion that the Davis programme
was unconstitutional and sad, "We cannot ... let color blindmess become
myopia which masks the reality that many ‘created equal’ have been treated
within our lifetimes as inferior both by the law and by their fellow citizens.”

Attention was also drawn to Defunis v. Charies Odeguard [1974] 40
L. Ed. 2nd 164.

The analytical study of American cases shows that the American-
style justification of positive discrimination is on the ground of utility
whereas the Indian-style justification is on the ground of constitutional
rights. Therefore, the decision in relation to a racial discrimination relating
to an admission 10 the medical school cannot be of much assistance in the
matter of identification of ‘backward classes’ falling under Article 16 (4).
The dicta in Bakke and Defunis is one akin to the principle covered under
Article 15 (4) and not under Article 16 (1) or 16 (4).

Whether Article 16 (4) is an exception to Articles 16 (1) and (2)?

Mr Parasaran, the learned senior counsel, appearing on behalf of the
Union of India articulated that articles 16(4) and 335 are so worded as to
give a wide latitude to the State in the matter of reservation and that Article
16(4) having no-obstante clause reading "Nothing in this Article shall
prevent the State from making any provision...." has an over-riding effect
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"o Article 16(2).

In support of the above argument based on the non-obstante clavse,
much reliance was placed on various decisions, namely, (1) Punjab Province
v. Daulat Singh & Others, 1942 F.C.R. 67 at 87 and 88; (2} Orient Paper and
Indusiries Ltd. v. State of Orissa, AIR 1991 SC 6§72 at 677 and 678; (3) /n
re. Hatschek’s Patents 1009 Chancery Division Vol. IT 68 at 82 and 85 and
(4) Hari Vishnu Kamath v, Syed Ahmed Ishaque and others, [1955] 1 SCR
£104 at 1121.

Yet another argument placing reliance on Triloki Nath's case (I)
(supra) was advanced contending that Article 16(4) is an enabling
provision conferring a discretionary power on the State to make a reserva-
tion of appointments in favour of backward class of citizens. Placing
reliance on the view expressed by Wanchoo, J. (as the learned Chief Justice
then was) in General Manager, Southern Railways v. Rangachari, [1962] 2
SCR 586 it was further urged that Article 16(4) which is in the nature of
an exception or proviso to Arficle 16(1) cannot nullify equality of oppor-
tunity guaranteed to all citizens by that article.

In my view, that clause (4} of Article 16 is not an exception to Article
16 (1) and (2) but it is an enabling provision and permissive in character
overriding Article 16 (1) and (2); that it is a source of reservation for
appointments or posts in the Services so far as the backward class of
citizens is concermed and that under clause (1) of Article 16 reservation
for appointments or posts can be made to other sections of the society such
as physically handicapped etc.

There is complete unanimity of judicial opinion of this Court that
under Article 16{4} the State can make adequate provisions for reserva-
tions of appointments of posts in favour of any backward class of citizens,
if in the opinion of the State such ‘backward class’ is not adequately
tepresented in the State, In fact in B. Venkataramana v. State of Madras
AIR 1951 8C 229 a seven Judges Bench of this Court held that "reservation
of posts in favour of any backward class of citizens cannot, therefore, be
regarded as unconstitutional”. Not a single decision of this Court has cast
slightest shadow of doubt on the constitutional validity of reservation.
Fherefore, in view of the above position of law. 1 am not inclined to embark
upon an elaborate discussion on this question any further.
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Whether Reservation under Articlie 16 (4) can be made by Executive
Order?

The next submission that the provision for reservation of appoint-
meants or posts under Article 16 (4) can be made only by a legislation and
not by an executive order is unsustainable. This contention as a matter of
fact has already been answered in (J) Balaji (supra) and (2), Comptrolier
& Auditor General v. Mohan Lal Mehrotra, [1992] 1 SCC 2.

In passing, it may be stated that this Court while reversing the
judgment of the Punjab and Haryana High Court in favour of the appelant
State of Punjab v. Hirala Lal and Ors. [1971] 3 SCR 267 upheld the
reservation which was made not by a legislation but by an executive order.
See also Mangal Singh v. Punjab State Police, AIR 1968 Punjab 306.

Agtrecing with the reasonings of Balaji, 1 hold that the provision or
reservation in the "Services under the State" vnder Article 16 (4) can be
made by an executive order,

Whether the power conferred under Ant. 16 (4) is coupled with duty?

Mr. K. Parasaran put forth an argument that the enabling power
conferred under Article 16 (4) is intended for the benefit of the ‘backward
classes of citizens” who in the opinion of the State ar¢ not adequately
represented in the Services under the Stale and that the power is one
coupled with a duty and, therefore, has to be exercised by the state for the
benefit of those for whom it is intended. Refzrence was made to H.W.R.
Wade Administrative Law v. Edn. Pages 228 and 229. Halsbury's Laws of
Engiand IV Edn. Vol. V paras page 34 para 27 and page 35 para 29. He adds
that the duty caused on the Siate is 10 be exercised in keeping with the
directive principles laid down under Article 46 to promote with special
care the educational and economic interests of the weaker sections of the
people and, in particular, of the Scheduled Castes and the Scheduled
Tribes and to protect them from social injustice and all other forms of
exploitation. In this connection, attention was drawn to a few decisions of
this Court, namely, (I) Chief Controfling Revenue Authority v. Maharashira
Sugar Mills Ltd., [1950] SCR 536; (2) Official Liguidator v. Dharti Dhan 964;
(3) Delhi Administration v, LK. nangia [1980] 1 SCR 1016; and (4)
Jaganathan (suapra).
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Whether formation of opinion by State is subjective?

The expression "in the opinion of the State" would mean the formation
of opinion by the State which is purely a subjective process, It cannot be
chalienged in a Court on the grounds of propriety, reasonablencss and
sufficiency though such an cpinion is required to be formed on the subjec-
tive satisfaction of the Government whether the identified ‘backward class
of citizens’ are adequately represented or not in the Services under ‘the
State, But for drawing such requisite satisfaction, the existence of cir-
cumstances relevant to the formation of opinion 1s a sine quo now. If the
opinion suffers from the vice of non-application of mind or formulation of
collateral grounds or beyond the scope of Statute, or irrelevant and ex-
traneous material then that opinion is challengeable. See (1) Dr. N.B. Khare
v. The State of Delhi, [1950] SCR 519; (2) Govindji v. Municipal Corpora-
tion, Ahmedgbad, [1957] Bom. 147; (3} Virendra v. The State of Punjeb and
Anather [1958] SCR 308; (4) The Banium Chemicals Ltd. and Anr. v. The
Company Ltd. Board and Others, [1966] Suppl. SCR 311 and (5) Rohtas
Industries v. S.D. Agarwai and Others [1969] 1 SCC 325.

In the present case, nothing is shown that the opinion of the Govern-
ment as regards the inadequacy of representation in the Services is vitiated
on any of the grounds mentioned above.

Whether the policy of Govemment can be subjected to judicial review:

The action of the Government in making provision for the reserva-
tion of appointments or posts in favour of any ‘backward class of citizens’
fs a matter of policy of the Governmeni. What is best for the ‘backward class’
and in what manner the policy should be formulated and implemented
beazing in mind the object to be achieved by such reservation is a matter
for decision exclusively within the province of the Government and such
matters do not ordinarily attract the power of judicial review or judicial
interference except on the grounds which are well settled by acatena of
decisions of this Court. Reference may be made to (1) Hindustan Zinc v.
A.P. State Electricity Board [1991] 3 SCC 299, (2) Sitaram Sugars v. Union
of Indig and Others [1990] 3 SCC 233; (3) D.C.M. v. S. Paramjit Singh,
[1990] 4 SCC 723; (4} Minerva Talkies v. State of Kamataka and Others,
1988 Suppl SCC 176; (3) State of Kamataka v. Ranganath Reddy, [1978] 1
SCR 641, (6) Kerala State Electricity Board v. S.N. Govind Prabhu, [1986)
4 8CC; (7) Prag Ice Company v. Union of Indig and Others, [1978] 2 SCC
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459 (8) Saraswati Industries Syndicate Ltd. v. Union of India, [1975] 1 SCR A
956; (9} Murti Match Works v. Assistance Collector, Central Excise and
Others, [1974] 3 SCR 121; (10) I Govindraja Mudgliar v, State of Tamil
Nadu and Others, [1973] 3 SCR 222: gnd (11) Narender Kumar v. Union of
India and Others, [1969] 2 SCR. 375,

To what extent can the resenvation be made? B

The next baffling question relates to the permissible extent of reser-
vation in appointments.

It was for the first time that this Court in Balaji has indicated broadly
that the reservation should be less than 50% and the question how much C
less than 50% would depend on the relevant prevailing circumstances in
each case. Though in Balgfi, the issue in dispute rclated only to the
reservation prescribed for admissions in the medical college from the
educationally and socially backward classes, scheduled casted and
scheduled tribes as being violative of Article 15 (4), this Court after D
expressing its view that it should be less than 50% observed further that
"the provisions of Article 15 (4) are similar to those of Article 16 (4) ..cecunns
Therefore, what is true in regard to Article 15 {4) is equally true in regard
o Article 16 (4)............. reservation made under Article 16 (4) beyond the
permissible and legitimate limits would be liable to be challenged as a fraud
on the Constitution." This decision has gone further holding that the
reservation of 68% seats made in that case was offending Article 15 (4} of
the Constitution, To say in other words, Balasf has fixed that the maximum
limit of reservation all put together should not exceed 50% and if it
exceeds, it i5 nothing but a fraud on the Constitution. Even at the threshold,
I may emphatically state that I am unable to agree with the proposition F
fixing the reservation for SEBCs at 50% as the maximum limit.

Mr. Jethmalani strongly articulated that the observation in Balaji that
reservation under Article 16 (4) should not be beyond 50% is only an obiter
dicta since that question did not at all arise for consideration in that case.
Therefore, according to him, this observation is not a law declared by the G
Supreme Court within the meaning of Article 141 of the Constitution, He
coutinued to state that unfortunately some of the subsequent decision have
mistakenly held as if the question of permissible hmit has been settled in
Balaji while, in fact, the view expressed in it was an obiter dicta. According
to him, the policy of reservation is in the nature of affirmative action, firstly H
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A 1o climinate the past inhuman discrimination and secondly to ameliorate
the sufferings and reverse the genetic damage so that the people belonging
to ‘backward class’ can be uplifted. When it is the main objective of clause
(4) of Article 16 any limitation on reservation would defeat the very
purpose of this Article falling under Fundamental Rights and, therefore,

B reservation if the circumstances so warrant can go even uplo 100%.

This view of Mr. Jethmalani has been fully supported by Mr. Siva
Subramaniam appearing on behalf of the State of Tamil Nadu who poin-
tedly referred to the speech of the Chief Minister of Tamil Nadu made in
the Chief Ministers’ Conference held on 10th April 1992 and produced a

C copy of the printed speech of the Chief Minister, issued by the Government
of Tamil Nadu as an annexure to the written submission. It is seen from
the saict annexure that the Chief Miaister has categorically emphasised the
stand of the Government of Tamil Nadu stating that the total reservation
for backward classes, scheduled castes and scheduled tribes is 69%; that it

D is but fair and proper that socially and educationally backward classes
(alone) as a whole should be given at least S0% reservation for employment
opportunities in Central Government services and its undertakings as well
as for admission in educational institutions run by the Central Government.
It has also been pointed out that in consonance with this avowed policy,
the Tamil Nadu Legislative Assembly passed unanimously a resolution on

E 309.1991 urging the Government of India to adopt a policy of 50%
reservation for the Backward Classes instead of 27% and to apply this
reservation not only for employment opportunities in all Central Govern-
ment departments and Public Sector Undertakings, but also for admission
in all Educational Institutions run by the Central Government.

F
Mr, Rajiv Dhawan appearing in W.P. No. 1094/91 submits that the
limits to the reservation in Article 16 (4) cannot be fixed on percentage
but it must be with the ulterior objective of achieving adequate repre-
sentation for ‘backward classes’.
G

I sec much lorce in the above submissions and hold that any reser-
vation in excess of 509% for ‘backward classes’ will not be violative of
Articles 14 and/or 16 of the Constitution. But at the same time, I am of the
view that such reservatiens made either under Article 16 {4) or under
Article 16 (1) and (4) cannot be extended to the totality of 100%. In fact,
H my learned brother, P.B. Sawant, I in his scparate judgment has also
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expressed a similar view that "there is no legal infirmity in keeping the
reservations under clause {4) alone or under clause (4) and clanse (1) of
Article 16 together exceeding 50 per cent" though for other reasons the
learned Judge has concluded that ordinarily the reservations kept under
Article 16 (1) and 16 (4) together should not exceed 50% of the appoint-
ments in a cadre or service in any particular year, but for extraordinary
reasons this percentage may be exceeded. My learned brother, B.P. Jeevan
Reddy, J in his separate judgment has expressed his view that in given
circumstances, some relaxation in the strict rule of reservation may become
imperative and added that in doing so extreme caution is to be exercised
and a special case made out.

As to what extent the proportion of reservation will be so excessive
as to render it bad must depend upon adequacy of representation in a given
case, Therefore, the decisions fixing the percentage of reservation only
upto the maximum-of 50% are unsustainable. The percentape of reserva-
tion at the maximum of 509 is neither based on scientific data nor on any
established and agreed formula. In fact, Article 16 (4) itself does not limit
the power of the Government in making the reservation to any maximum
pecentage; but it depends upon the quantum of adequate representation
required in the Services, In this context, it would be appropriate to recall
some of the decisions of this Court, not agreeing with Baiaji as regards the
fixation of percentage of reservation,

The question of percentage of reservation was examined in Thomas
wherein Fazal AL, J not agreeing with Belgji has observed thus:
Vriresrmannnclause (4} of Art, 16 does not fix any limit on
the power of the Government (0 make reservation. Since
clause {(4) is a part of Art. 16 of the Constitution it is
manifest that the State cannot be allowed to indulge in
excessive reservation so as to defeat the policy contained
in Article 16 (1). As to what would be a suitable reservation
within permissible limits will depend upon the facts and
circoimstances of each case and no hard and fast rule can
be laid down, nor can this matter be reduced to a mathe-
matical formula s as to be adhered toin all cases. Decided
cases of this Court have no doubt laid that.the percenatage
of reservation should not exceed 50%. As I read the
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authorities, this is, however, a rule of caution and does not
exhaust all categories. Suppose for instance a State has a
large number of backward classes of citizens which con-
stitute 80% of the population and the Government, in order
to give them proper representation, reserves 80% of the
jobs for them, can it be said that the percentage of reser-
vation is bad and violates the permissible limits of clause
{4) of Article 16? The answer must necessarily be in the
negative. The dominant object of this provision is to take
steps to make in adequate representation adequate.” .

Krishna Iyer, J in the same decision has agreed with the above wiew
of Fazal Ali, J stating that "...the arithmetical limit of 50% in any one year
set by some earlier ruffings cannot perhaps be pressed too far”

Though Mathew, J did not specifically deal with this maximum lmit
of reservation, nevertheless the tenor of his judgment indicates that he did
not favour 50% rule.

Chinnappa Reddy, J in Karamchari case [1981] 2 SCR 185 (supra}
has expressed his view on the ceiling of reservation as follows:

".....There is no fixed ceiling to reservation or preferential
treatment in favour of the Scheduled Castes and Scheduled
Tribes thongh generally reservation may not be far in excess
of fifty percent. There is no rigidity about the fifty percent
rule which is only a convenient guideline laid down by
Judges. Every case must be decided with reference to the
present practical results yielded by the application of the
particular rule of preferential trcatment and not with ref-
erence to hypothetical results which the application of the
rule may yicld in the future. Judged in the light of this
discussion T am unable to find anything illegal or uncon-
stitutional in any one of the impugned orders and cir-

Again in Vasanth Kurmar, Chinnappa Reddy, J reiterates his view
taken in Karamchari in the following words:

"We must repea‘.t here, what we have said earlier, that there
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is no scientific statistical data or evidence of expert ad-
ministrators who have made any study of the preblem to
support the opinion that reservation in excess of 50 per
cent may impair efficiency.”

I fully share the above views of Fazal Ali, Krishna Iyer, Chinnappa
Reddy, JJ holding that no maximpm percentage of reservation can be
justifiably fixed under Articles 15 (4) and/or 16 (4) of the Constitution.

1t should not be out of place to recall the observation of Hegde, J in
Hira Lol observing," The extent of reservation to be made is primarily a
matter for the State to decided. By this we do not mean to say, that the
decision of the State is not open to judicial revieW.......The length of the
leap 10 be provided depends upon the gap to be covered.” {emphasis sup-
plied)

Desai, J in Vasanth Kumar expressed his view that in dealing with
the question of reservation in favour of Scheduled Castes, Scheduled
Tribes as well as other SEBCs ‘Judiciary retained its traditional blindfold
on its eyes and thereby ignored perceived realities.”

Whether the further arbitrary classification as ‘poarer sections' from and out
of the ideniified SEBCs is pennissible under Article 16 (4) after eccepiance
and approval of the list without reservation and whether such classification
suffers from non-application of mind?

The most important pivotal and crucial issue that I would now like
to ponder over relates to the intent of para 2 (i) of the OM dated 25th
September 1991 whereunder it is declared that "Within the 27% of the
vacancies in civil posts and services under the Government of India
teserved for SEBCs, preference will be given to the candidates belonging to
the poorer sections of the SEBCs. In case sufficient number of such can-
didates are not available, cnfilled vacancies shall be filled by the other
SEBC candidates”. {(emphasis supplicd)

To say in other words, the Government intends to prescribe an
income ceiling for determination of ‘poorer sections’ of the SEBCs who
will be eligible to avail of the preference of reservation of appointments or
posts in the Services under the State. It is an admitted fact that the
Government so far has not laid down any guideline or test for identifying
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and ascertaining the ‘poorer sections’ among the identified SEBCs,

The OM has specifically used the expression, ‘poorer sedtions’ bat
not ‘weaker sections’ as contemplated under Article 46 of the Constitution.
Though the expressions ‘poorer sections’ and ‘wcaker sections’ may con-
note in general ‘the disadvantaged position of a section of the people’ they
do not convey one and the same meaning and they are not synonymous.
When the OM deliberately uses the expression ‘pooer sections’, it has
become incumbent to examine what that expression means and whether
there can be any sub-classification as ‘paorer’ and ‘non-poorer’ among the
same category of potential backward class of citizens on the anvil of
economic criterion,

The word ‘poor” lexically means "having little or no money, goods or
other means of support’ (Webster’s Encyclopedic Unabridged Dictionary)
or "lacking financial or other means of subsistence” (Collins English Dic-
tionary).

The OM uses the expression ‘poorer’ in its comparative term for the
ward ‘poor’. It is common knowledge that the superlative term for the word
‘poor’ is ‘poorerst’. The very usage of the word ‘poorer’ is in comparison
with the positive word ‘poor’. Therefore, it, necessarily follows that the OM
firstly considers all the identified SEBCs in general as belonging to ‘poor
seclions’ {rom and out of which the ‘poorer sections’ are to be culled out
by applying a test 1o be yet formulated by the Government evidently on
economic criterion or by application of poverty test based on the ceiling of
income. After the segregation of ‘poorer sections’ of the SEBCs, the left
out would be the ‘poor sections’. By the use of the word ‘poorer’, the
Government is super-imposing a relative poverty test for identifying and
determining a preferential class among the identified SEBCs. It is stated
that the preference will be given first to the ‘poorer sections’ and only in
case there are unfilled vacancies, those vacancies will be filled by the left
owt SEBCs, namely, those other than the poorer sections. In other words,
it means that all the identificd SEBCs do not belong to affluent sections
but to poor and poorer sections, that the expression ‘poorer sections’
denotes only the economically weaker sections of SEBCs compared with
the remaining same category of SEBCs and that those, other than the
‘poorer sections’ although socially and educationally backward are
economically better off compared with the ‘poorer sections’, The view that
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all the identified SEBCs are considered as ‘poor” or “poorer’ is fortified by
the fact that there is an inbuilt explanation in the amended OM itself to
the effect that those who do not fall within the category of “pooret sections’
also will be entitled for the benefit of reservation but of course subject 1o
the availability of unfilled vacancies.

An argument was advanced that for identifying ‘poorer sections’, the
‘means test’ signifying an imposition of outer income limit should be
applied and those who are above the cut off income limit should be
excluded so that the better off sections of the SEBCs may be prevented
from taking the benefit earmarked for the less fortunate brethrent and the
only genuine and truly members of ‘poorer sections’ of SEBCs may avail
the benefit of reservation, In support of this argument, an attempt has been
made to draw strength on two decisions of this Court rendered in Jayashree
and Vasanth Kumar.

Chief Justice Ray in Jayashree seems to have been inclined to take
the view that reservation of seats in educational institutions should not be
allowed to be enjoyed by the rich people suffering from the same com-
munal disabilities.

Chinnappa Reddy, } in Vasanth Kumar recognises this ‘means test’
saying that "an upper income ceiling would secure the benefit of reservation
to such of those members of the class who really deserved it", with which
view Venkataramiah, J (as the learned Chief Justice than was) has agreed.

Thus the above argument based on ‘means test’ though seems to be
plausible at the first sight is, im my opinion, not well founded and must be
rejected on the ground that the identified category of SEBCs, having
common characteristics or attributes - namely the potential social back-
wardness cannot be bisected or further classified by applying the economic

or povarty test.

A doubt has been created as to whether the word ‘poorer’ connotes
economic status or social status or is 0 be understood in any other way.

The word ‘poorer’ when cxamined in the coniext in which it is
deployed both syntactically and etymologically, in my view, may not convey
any other meaning except relative poverty or comparative economic status.
If any other meaning is imported which the government evidently appears
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to have not contemplated, virtually one will be rewriting the second OM.

An order of a Constitution Bench dated 1st October 1991 clearly
spells out that that Bench was of the view that ‘poorer sections’ are to be
identified by the economic criterion. The relevant portion of the above
QOrder reads as follows:

"The matters are adjounred to 31st October 1991 when
learned Additional Solicitor General will tell us how and
when Government would be able to give the list of the
econonmic criteria referred to in the notification of 25th
September 1992."

(emphasis sepplied)

The same view is reflected in a subsequent Order dated 4th Decem-
ber 1991 made by this nine-Judges Bench, the relevant part of which reads
thus:

"Learned Additional Solicitor General states that the
Government definitely expects to be able to fix the
economic criteria by January 28, 1992....................As far as
the question of stay granted by us earlier is concerned, we
see no reason to pass any order at this stage as the petitions
are posted for hearing on January 28, 1992 and in view of
the economic criterion not being yet determined and other
relevant circumstances, no question of immediate im-
plementation of the notification arises.”

(emphasis supplied)

The above Orders of this Court suppert my view that the Govern-
ment has te identify the ‘poorer sections’ only by the economic criteria or
by the application of poverty test otherwise called ‘means test’. It appears
that this Court has all along been given to understand that ‘poorer sections’
will be tested by the Goverament on economic criterion.

The above view is further fortified by the very fact that the second
OM providing 10% of the reservation for economically backward sections
of the people not covered by any other scheme of the reservation’ indicates
that the Government has taken only the cconomic criteria in making the
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classification of the various sections of the people (emphasis supplied).
Therefore, 1 proceed on the basis that the second OM identifies the ‘poorer
sections’ only on the basis of economic status.

When the ‘means test’ is analysed in depth so as to explore its merits
and demerits, one would come 10 an inevitable conclusion that it is not a
decisive test but on the other kand it will serve as a protective umbrella
for many 1o get into this segregated section by adopting all kinds of illegal
and unethical methods. Further, this test will be totally unworkable and
‘impracticable in the determination of "getting somebody in and getting
somebody out” from among the same identified SEBCs. If this ‘means test’
argument is accepted and put into action by scanning the identified SEBCs
by applying a super-imposition test, the very object and purpose of reser-
vation, intended for the socially backward class would rcach only a culde
sac and the identified SEBCs would be left in a maze. In my considered
opinion, it will be a futile exercise for the courts to find out the reasons in
support of the division between and among the group of SEBCs and make
rule therefor, for multiple reasons, a few of which which I am emumerating
hereunder.

(1) The division among the identified and ascertained SEBCs having
common characteristics and attributes - the primary of which being the
potential social backwardness, as ‘poorer sections’ and ‘mom-poorer
sections’ on the anvil of economic criterion. or by application of a super-
imposition test of relative poverty is impermissible as being opposed to the
scope and intent of Article 16(4),

{2) If this apex Court puls its seal of approval to para 2 {i) of the second
OM whereunder a section of the people under the label of ‘poorer sections’
is carved out from among the SEBCs, it becomes a law declared by this
Court for the entire nation under Article 141 of the Constitution and is
binding on all the Courts within the territory of India and that the decision
of this Court on a constitutional question cannot be over-ridden except by
the constitutionally recognised norms. When such is the legal position, the
law so declared should be capable of being effectively implemented in its
applicability to some rare or freakish cases. The law should not be susceptible
of being abused or misused and leave scope for manipulation which can
temain undetected. If the law so declared by this Court is indecisive and
leaves perceivable loopholes, by the aid of which one can defeat or circum-
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‘vent or nullify that taw by adopting an insidiovs, tricky, fraudulent and
strategic device to suit one’s purpose then that law will become otiose and
remain as a dead letter.

I would fike to indicate the various reasons in support of my opinion
that this process of elimination or exclusion of a section of people from
and out of the same catcgory of SEBCs cannot be sustaincd leave apart
the authority of the Government to take any decision and formulate its
policy in its discretion or opinion provided that the policy is not violative
of any constitutional or legal provisions or that discretion or opinion is not
vitiated by non-application of mind, arbitrariness, formulation of collateral
grounds or eonsideraion of irrelevant and extraneous material etc.

{a) If the annual gross income of a government servant
derived from all his sources during a financial year is taken
as a test for identifying to ‘poorer sections’, that test could
be defeated by reducing the income below the ceciling limit
by a Government servant voluntarily going on leave on loss
of pay for few months during that financial year so that he
could bring his annual income within the ceifing limit and
claim the benefit of reservation meant for “poorer sections’.
Similarly, a person owning extensive land also may lay 2
portion of his land fallow in any particular year or dispose
of a portion of his land so as to bring his agriculturalincome
below the ceiling limit so that he may fall within the
category of ‘poorer sections’.

(b) The fluctuating fortunes or misfortunes also will play
an important role in determining whether one gets within
the area of ‘poorer scctions’ or gets out of it

(c) Take a casc wherein there are two brothers belonging
to the same family of ‘backward class’ of whom one is
employed in Government service and another is privately
employed or has chosen some other profession, The annual
income of the Government employee if slightly exceeds the
ceifing limit, his children wilt not fall within the category of
‘poorer sections’ whereas the other brother can deceitfully
show his income within the ceiling limit so that his children
can enjoy that benefit,
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{(d) Among the pensioners als, the above anomaly will
prevail as pointed out in Jangki Prasad.

(&) Any member of SEBCs who is in Goverament job and
is on the verge of his superannuation and whose income
exceeds the ceiling Limit, will go out of the purview of
‘pourer sections’ bul in the next financial year, he may get
into the ‘poorer sections’ if his total pensionary benefits fall
within the ceiling Limit.

(£} A person whois within the defmition of ‘poorer sections’
may suddenly go out of its purvicw by any intervening
fortuitous circumstances such as getting a marital alliance
in a rich family or by obtaining any wind-fall wealth.

{(g) If poverty test is made applicable for identifying the
‘poorer sections’ then in a given case wherein a person is
socially oppressed and educationally backward but
economically slightly advanced in a particular year, he will
be deprived of getting the preferential treatment.

The above are only by way of illustrations, though this type can be
multiplied, for the purpose of showing that a person can voluntarily reduce
his income and thereby circumvent the declared law of this Court. In all
the above illustrations, enumerated as (a) to (g), the chance of "getting into
or getting out of” the definition of ‘poorer sections’ will be like a see-saw
depending upon the fluctuating fortunes or misfortunes,

(3) The income-test for ascertaining poverty may severally suffer
from the vice of corruption and also encourage patronage and nepotism.

{(4) When the Government has accepted and approved the lists of
SEBCs, ideatified by the test of social backwardness, educational back-
wardness and economic backwardness which lists are annexed to the
Report, there is no justification by dividing the SEBCs into two groups,
thercby allowing one section to fully enjoy the benefits and another on a
condition only if there are unfilled vacancies.

(5) The elimination of a section of SEBCs by putling an arbitrary and

E

unnecessary unjustified. This process of elimination or exclusion of a H
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section of SEBCs will be tentamount to pushing those persons into the

arena of open competition, along with the forward class if there are no

unfilled vacancies out of the total 27% meant for SEBCs. This will cause

an irretricvable injustice to all the non-poorer sections though they are also
.theoretically declared as SEBCs.

{6) The second OM providing a scanning test is neither feasible nor
practicable. It will be perceptible and effectual only if the entire identified
backward class enjoys the benefit of reservation.

(7) The proposed ‘means test’ is highly impressionistic test, the result
of which is likely to be influenced by many uncertain and imponderable
facts. '

(8) It may theoretically sound well but in practice attempts may be
made in a underhanded way to get round the problem.

What 1 have indicated above is only the tip of the tceberg and more
of it 1s likely to surface at the time when any scanning process and
supcr-imposition test are put inte practice.

In this connection, I wouid like to mention the views of the Tamil
Nadu Gavernment as expressed by the Chief Minister of Tamil Nadu in
the Chief Ministers' Conference held in New Delhi {already referred to)
stating that the application of income limit on reservation wiil exclude those
people whose income is above the ‘cut-off* limit and literally, it means that
they will come under the open competition quota and if caste is not the
sole criterion, income limit cannot also be the decisive and determining
factor for social backwardness and that the exclusion of certain people
from the benefits of reservation by the application of economic criterion
will not bring the desired effect for the advancement and improvement of
the backward classes who have suffered deprivation from the time im-
memorial.

Reference also may, be made to Balaji wherein it has been ruled that
backward classes cannot be further classified into backward and more
backward and that such a sub-classification "does not appear to be justified
under Article 15(4)". This view, in my opinion, can be equally applied even
for sub-classification under Article 16(4}.

Arguing with the above view of Baigji, I hold that the further sub-
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classification as “poorer sections’ out of the ascertained SEBCs after ac-
cepting that group in which the common thread of social backwardness
runs through as an identifiable unit within the meaning of the expression
‘backward class', is violative of Article 16(4).

Of course, in Vasanth Kumar, Chinnappa Reddy, J. in his scparate
judgment has taken a slightly contrary view, holding that there can be
classification for providing some reservation to the more backward classes
compared to little mose advanced backward classes. This view is expressed
only by the learned Judge (Chinnappa Reddy, J.) on which view other
Judges of that Bench have not expressed any opinion. However, it appears
that the learned Judge has not said that the eatire reservation should go
only to the more backward classes but only some percentage of reservation
should be provided and carmarked exclusively for the more backward
classes.

In the present case, the entire reservation of 27 per cent is given
firstly to be enjoyed by the ‘poorer sections’ and only the unfilled vacancies,
if any, can be availed of by others. As 1 have already held, the view
expressed by the Constitution Bench i Balaji is more acceptable to me.

It may not be out of place to mention here that in Tamil Nadu, based
on one of the recommendations of the First Backward Classes Commission
constituted in 1969 - known as ‘Sattanatham Commission’ - the Govern-
ment issued orders in G.O. Ms. No. 1156, Social Welfare Department,
dated 2nd July 1979, superimposmg the mcome ceiling of Rs.9,000 per
annum as additional criterion for the backward classes to be eligible for
reservation for admission in educatinal institutions and recruitment to
public services. This order was challenged before the High Conrt but the
High Court by 2:1 upheld the G.0. However, the order provoked a
considerable volume of public criticism. After an All-party meet, the
Goavernment in G.Q. Ms. No. 72, Social Welfare Department dated 1st
February 1980 revoked their orders and the position as it stood prior to
2nd July 1979 was restored. Simultaneously, by another G.O. Ms. No. 73,
Social Welfare Department dated ist February 1980, the Government
raised the percentage of reservation for backward classes from 31 per cent
to 50 per cent commensurate with the population of the backward classes
in the State. Both the GOs i.e. G.O. Ms. No. 72 and 73 dated 1st Febrvary
1980 were challenged in the Supreme Court in Writ Petition Nos. 4595-
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4997 of 1980 along with W.P. No. 402 of 1981.

The Constitution Beach of this Court by its order dated 14th October
1980 directed the State Government to appoint another Commission to
review the then existing enumeration and classification of backward classes
and to take necessary steps for identifying the backward classes in the light
of the report of the said Commission and that both the GOs "shall lapse
after January 1, 1985". However, by order dated 5.5.1981, the above writ
petitions were directed to be listed alongwith W.P. Nos. 1297-98/79 and
149779 (Vasanth Kumar). Thereafter, a number of CMPs in the writ
petitions for extension of time for implementation of this Court’s directions
were filed. This Court periodically extended the time upto July 1985. A
CMP for further extension of time was dismissed on 23.7.1985 by a three-
Judges Bench of this Court since the Judgment in Fasanth Kumar involving
the same question was delivered on 8.5.1985. Vide (1) Orders of Superme
Court in W.P. Nos. 4995-97/1980 and W.P, No. 402/1981, (2) Orders of
High Court of Madras in W.P. Nos. 3069, 3292 and 3436/79 dated 20th
August 1979 and (3) Paragraph 1.01 of Chapter I of the Report of the
Tamil Nadu Second Backward Classes Commission (popularly known as
Ambasankar Commission).

We have referred to the above facts for the purpose of showing that
the fixation of ceiling limit on economic criterion was not successful and
that for identifying the ‘weaker sections’, ceiling limit is not the proper test,
once the backward class is identified and ascertained.

Further, it is clear for the afore-mentioned reasons that the Executive
while making the division of sub-classification has not properly apphed its
mind to various factors, indicated above which may ultimately defeat the
very purpose of the division or sub-classification. In that view, para 2(i) not
only becomes constitutionally invalid but also suffers fram the vice of non-
application of mind and arbitrariness.

For the aforementioned reasons, I am of the firm view that the division
made in the amended OM dividing a section of the people as “poorer
sections’ and leaving the remaining as ‘non-poorer sections’ on economic
ctiterion from and among the same unit of identified and ascertained SEBCs,
having common characteristics the primary of which is the social backward-
ness as listed in the report of the Commission, is not permissible and valid
and such a division or sub-classification is liable to be struck down as being
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violative of clause (4) of Article 16 of the Constitution.

A further submission has been made stating that the benefits of
rescrvation are often snatched away or caten up by top creamy layer of
socially advanced backward class who consequent upen their social
development no longer suffer from the vice of social backwardness and
who arc in no way handicappcd and who by their high professional
qualifications occupy upper echelons in the public services and therefore,
the children of those soctally advanced section of the people, termed as
‘creamy layer’ should be completely removed from the Lists of ‘Backward
Classes’ and they should not he alfowed to compete with the children of
socially under-privileged people and avail the quota of teservation. By way
of illustration it is said that if a member of a designated backward class
holds a high post by getting through the qualifying examinations of 1AS,
IFS, IPS or any other All India Service, there can be no justification io
extending the benefit of reservation to their children, because the social
status is will advanced and they no longer suffer from the grip of poverty.

On the same analogy, it has been urged that the children of other
professionals sech as Doctors, Engineers, Lawyers etc. ete. also should not
be given the benefit of reservation, since in snch cases, they are not socially
handicapped.

No doubt the above argument on the face of it appears to be
attractive and reasonable. But the question is whether those individuals
belonging to any particular caste, community or group which satisfies the
test of backward class should be segregated, picked up and thrown over
night oui of the arena of backward class. One should not lose sight of the
fact that the reservation of appointments or posts in favour of ‘any back-
ward class of citizens’ in the Central Government services have not yet been
put in practice in spite of the impugned OMs. It is after 42 years since the
advent of our Constitution, the Government is taking the first step to
implement this scheme of reservation for OBCs under Article 16(4). In
fact, some of the States have not even introduced policy of reservation in
the matters of public employment in favour of OBCs. -

In opposition, it is said that only a very minimal percentage of BCs
have stepped into Ali India Civil Services or any other public services by
competing in the mainstream along with the candidates of advanced classes
despite the fact that their legs are fettered by social backwardness and
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A hence it would be very uncharitable to suddently deprive their children of
the benefit of reservation under Article 16(4) merely on the ground that
their parents have entered into Government services especially when those
children are otherwise entitled to the preferential treaument by fafling
within the definition of ‘backward class'. It is’further stressed that those
children so long as they are wearing the diaper of social backwardness
should be given sufficient time till the Gevernment realises on reviews that
they are completely free from the shackles of social backwardness and have
cquated themselves to keep pace with the advanced classes. There are a
few decisions of this Court which I kave already referred to, holding the
view that even if a few individuals in a particular caste, community or group
C are socially and educationaly above the gereral average, neither that caste
nor that community or group can be held as not being socially backward.
(Vide Balaram).

In the counter affidavit dated 30th October 1990 filed by the Union

of India sworn by the Additional Secretary to the Government of India in

D the Ministry of Welfare, the following averments with statistical figures are
given:

"Based on the replies furnished by 30 Central Ministries
and Departments and 31 attached and subordinate offices

E and public sector undertakings under the administrative
control of 14 Ministries (which may be treated as sufficient-
ly representative of the total picture} the Commission
arrived at the following figures:-

Category of  Total number Percenta Percenta
F Employees  of employees of SC.’Sg of 0BCs

All classes 15,71,638 1872 1255

(Extracted from page 92 of First Past of Mandal Commis-
sion Report)"

G : '
The above figures clearly show that the SEBCs are inadequately repre-

sented in the Services of the Government of India and that the SCs and STs in
spite of reservation have not yet been able to sccure representation commen-
surate with the percentage of reservation provided to them.

H Meeting an alnost similar argument that the ‘creamy layers’ are
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santching away the benefits of reservation, Chinnappa Reddy, J. observed A

in Vasanth Kumar to the following effect:

"One must, however, enter a caveat to the criticism that the
benefits of reservation are often santched away by the top
creamy layer of backward class or caste. That a few of the
seats and posts reserved for backward classes arc snatched
away by the more fortunes among them is not to say that
reservation is not necessary. This is bound to happen in a
competitive society such as ours. Are not the unreserved
seats and posts saatched away, in the same way, by the top
creamy layers amongst them on the same principle of merit
on which the non reserved seats are taken away by the top
layers of society. How can it be bad if reserved seats and
posts arc snatched away by the creamy layer of backward
classes, if such snatching away of unreserved posts by the
top creamy layer of society itself is not bad?"

The above observation, in my view, is an apt reply to such a criticism
with which I am in full agreement. To quote Krishna Iyer, J. "For every
cause there is a martyr”. I am also reminded of an adage, "One swallow
does not make the summer."

Reverting to the case on hand, the O.M. does not speak of any
‘creamy layer test’, It cannot be said by any stretch of imagination that the
Government was not aware of some few individuals having b~come both
socially and educationally above the general average and entered in the AN
India Services or any other Civil Services, Despite the above fact, the
Government has accepted the listed groups of SEBCs as annexed to the
Report and it has not thought it prudent to eliminate those individuals.
Therefore, in such circumstances, 1 have my own doubt whether the judicial
supremacy can work in the broad area of social policy or in the great vortex
of ideological and philosophical decisions directing the exclusion of any
section of the people from the accepted list of OBCs on the mere ground
that they are all ‘creamy layers’ which expression is to be tested with
reference to various factors or make suggestions for exclusion of any
section of the people who are otherwise entitled for the benefit of reser-
vation in the decision of the Government so long that decision does not
suffer from any constitutional infirmity,
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Added 1o the above submission, it has been urged that some psende
communities have smuggled into the backward classes and they should be
removed from the list of OBCs, lest those communitics would be eating
away the major portion of the reservation which is meant only for the true
and genuine backward classes, There cannot be any dispute that such
pseude communities should be weeded out from the hist of backward
classes but that exercise must be done only by the Government on proper
verification.

The identification of the backward classes by the Mandal Commis-
sion is not with a seal of perpetual fiality but on the other hand it is
subjected to reviewability by the Government. The Mandal Commission
itself in paragraph 13.40 in Chapter XIIT has suggested that ‘the entire
scheme should be reviewed after 20 years." Mr. Jethmalani suggested that
the list may be reviewed. at the interval of 10 years. There arc judicial
pronouncements to the effect that Government has got the right of
reviewability. There cannot be any controversy indeed there is none - that
the Government which is certainly interested in the maintenance of stand-
ards of ils administration, possesses and retains its soverign authority to
adopt general regulatory measures within the consitutional framework by
reviewing any of its schemes or policies. The interval of the period at which
the review is to be held is within the authority and discretion of the
Government, but of course subject to the constitutional parametres and
well settled principles of judicial review. Therefore, it is for the Govern-
ment to review the lists at any point of time and take a decision for the
exclusion of any pseudo community or caste smuggled into the backward
class or for inclusion of any other community which in the opinion of the
Government suffers from social backwardness.

It may be recalled that the petitioner herself in W.P, No. 930 of 1990
has stated, "........ the Courts cannot sit as a super legislature to determine
and decide the social issue as to who are socially and educationally back-
Ward

ki will be appropriate to refer to an observation of the five-Judges
Bench of this Court (which heard initially these martters) in its order dated
8th Aygust 1991 stating:

“The validity of the Mandal Commission Report as such is

"

not in issue before us....vuew .
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A three-Judges Bench of this Court comprising of Ranganath Mish-
ra, K.N. Singh, M.H. Kania, JI. {as the learned Chief Justices then were)
has observed in their order dated 21st September 1990 that the implemen-
tation of executive decisions is in the hands of the Government of the day
but constitutional validity of such action is a matter for Court’s examina-
tion.

Thereafter, a Constitution Bench of this Court by their order dated
1st October 1990 explained the earlier order stating "Three out of us sitting
as a Bench on the 21st September 1950 made an order afier hearing partics
wherein we had indicated that the decision to implement three aspects of
the recommendations of the Mandal Commission was a political one and
ordinarily the Court would not interfere with such a decision.”

Therefore, when this Court is not called upon to lay a test or give
any puideline as to who are all to be eliminated from the listed groups of
the Report, there in no necessity to lay any test muchless ‘creamy layer
test’. [ {ind no grey arca to be clarified and consequently hold that whar
ong is not free to do directly cannot do it indirectly by adopting any means.
Thercfore, the argument of ‘creamy layer’ palcs into imsignificance.

Further T hold that all SEBCs brought in the lists of the Commission
which have been accepted and approved by the Government should be
given equal opportunity in availing the benefits of the 27 per cent reserva-
tion. In gther words, the entire 279 of the vacancies in civil posts and
scrvices under the Government of India shall be reserved and extended o
all the SEBCs.

In fact, the first OM dated 13th August 1990 docs not make any
division or sub-classification as tn the amended OM. Para 2 (i} of the first
OM reads, "27% of the vacancies in civil posts and services in the Govern-
ment of India shall be reserved for SEBCs." In reading para 2 (i) of the
first OM in juxtaposition with para 2 (i) of the amended OM, no basic
dilference in the policies of the two Government is spelt out; in that both
the impugned OMs have made 27% rescrvation in civil posts and services
under the Government of India for SEBCs" on the basis of the recommen-
dations ol the Second Backward Classes Commission (Mandal Report).
The only difference between the two impugned OMs is that in the amended
OM a division among the SEBCs 1s made as ‘poorer scctions” and others
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that the ‘poorer sections’ is firstly allowed to avail the benefit of reservation
of only the unfilled vacancies. Thercfore, by striking down para 2 (i} of the
amended OM as unconstitutional, I hold that there is zo Jegal impediment
in implementing para 2 {i) of the first OM dated 13th Aupust 1990 which -
has not been supersed, rescinded or repealed hut "deemed to have been
amended.”

Before parting with this aspect of the matier, I would like to express
my view that the ‘poorer sections’ of the SEBCs may be provided with
various kinds of concessions and facilities such as educational concessions,
special coaching facilities, financial assistance, relaxation of uwpper age
limit, increase of number of attempts ctc. for government services with a
view to give them cqual opportunity 1o compete and keep pace with the
advanced sections of the people.

Whether 10% reservation in favour of ‘other economically backward
section’ is permissible under Article 167

Now I shall pass on to paragraph 2 (i} of the amended OM which -
reveals that 10 per cent of the vacancies in civil posts and services under
the” Government of India shall be reserved for other economically back-
ward sections of the people who are not covered by any of the existing
schemes of reservation.

This reservation of 10 per cent cannot be held to be constitutionally
valid as concluded by my learned brother B.P, Jeewan Reddy, J. for the
reasons, mentioned in paragraph 115 of his judgment. 1 am in full agree-
ment with his conclusion on this issue of 10% reservation,

Whether Art. 16(4) contemplates reservation in the matter of promo-
tion?

ln Mohan Kumar Singhania v. Union of India, [1992] Supp. 1 SCC
594, a three-Judges Bench of this Court to which I was a party bas taken
a view that oncs candidates even from reserved communities are allocated
and appointed to a Service based on their ranks and performance and
brought under the one and same stream of category, then they too have to
be treated on par with all other selected candidates and there cannot be
any question of preferential treatment at that stage on the ground that they
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belong to reserved community though they may be entitled for all other
statutory benefits such as the relaxation of age, the reservation etc, Reser-
vation referred to in that context is referable to the reservation at the initial
stage or the entry point as could be gathered from that judgment.

It may be recalled, in this connection, the view expressed by Chief
Justice Ray in Thomas that "efficiency has been kept in view and not
sacrificed",

Hence, [ share the view of my learned brother B.P, Jeevan Reddy, J.
holding that "Article 16(4) does not permit provision for reservation in the
matter of promotions and that this rule shall, however, have only prospective
operation and shall not affect the promotions already made, whether made
on regular basis or on any other basis” and the dirsction given by him that
wherever reservations are provided in the mattér of promotion such reserva-
tion may continue in operation for a period of five years from this day.

In Summation

{1) Article 16(4} of the Constitution is neither an exception
not a proviso to Article 16(1). It is exhanstive of all the
reservations that can be made in favour of backward class
of citizens. It has an aver-riding effect on Article 16(1) and

Q).

{2) No Reservation can be made under Article 16(4) for
classes other than backward classes, But under Article
16(1), reservation can be made for classes, not covered by
Article 16(4).

(3) The expression, ‘backward class of citizens’ ocourring
in Article 15(4) is neither defined nor explained in the
Constitution. However, the backward class or classes can
certainly be identified in Hindu socicty with reference to
castes along with other criteria such as traditional ocenpa-
tion, poverty, place of residence, lack of education etc. and
in communitics where caste is not recognised by the above
recognised and accepted criteria except caste criterion,

(4) Ia the process of identification of backward class of



778

SUPREME COURT REPORTS [1992] SUPP. 2 5.CR.

citizens and undet Article 16{4) among Hindus, caste is a

primary criterion’or a dominant factor thollgh it is not the

- sole criterion.

(5) Any provision under Artide 16(4) is mot nccessarily to
be made by the Parliament or Legislature, Sucha proumon
could also be made by an Exccume ordcr

(6) The powcr conferred on the State under Aniclc 16(4)

- is one coupled with a duty and, therefore, the State has to

exercise that power for the benefit of all those, namcly,

-backward class for whom it is intended.

(7) The provisi_ou for rcscrvation of appoiutments or posts
in favour of any backward class of citizens is a matter of

B _ policy of the Government, of course subject to the constitu-

tional parametres and well settled principle of judicial

© TEVIEW,

{8) The expression “poorer sections’ mentioned in para 2 (i)
of the amended Office Memorandum of 1991 denotes a

- division amorg SEBCs on economic criterion. Therefore,
- no division or sub-classification as ‘poorer sections’ and

other backward class (non poorer sections) ont of the iden-
tified SEBCs can be made by applicaion of ‘means test’
based on economic criterion. Such a division in the same

‘identified and ascertained ugit consisting of SEBCs having

common characteristics and attributes, the primary charac-
teristic or attribute being the social backwardness is viola-
tive of clause (4) of Article 16 of the Constitution. Hence,
the division of the SEBCs as ‘poorer sections’ and others,

. - brought out in para 2(i) of the impugned amended Office -

Memorandum dated 25th September 1991 is constitution-
ally invalid and impermissible. Accordingly, para 2(i) of the
said amcndcd Office Memoranditm is struck down.

9) No maximum Ot:llmg of reservation can be fixed wader
Atticle 16(4) of the Constitution for reservation of appoint- .
ments or posts in favour of any backward cfass of citizens

"in the Services under the State”. The decisions fixing the ~
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percentage of resetvation only up to the maximum of S0%
are unsustainable.

{10) As regards the reservation in the matter of promotion
under Article 16{4), I am in agreement with conclusion No.
{7) made in paragraph 121 in Part VII of the judgment of
my learned brother. B.P. Jeevan Reddy, J..

(11) 1 akso agrec with conclusion No.(8) of paragraph 121
of the judgment of mylearned brother, B.P, Jecvan Reddy,
J. qua the exception to the rule of reservation to certain
Services and posts.

{12) The reservation of 10% of the vacancies in civil posts
and Services in favour of other economically backward
sections of the people who are not covered by any other
scheme of the reservation as mentioned in para 2(ii) of the
impugned amended Officer Memorandum dated 25th Sep-
tember 1991 is constitutionally invalid and it is accordingly
struck down, In this regard, I aun also in agreement with
conclusion No, {11} of paragraph 121 of the judgment of
my learned brother, B.P. Jeevan Reddy, J.

{13) No section of the SEBCs can be excluded on the
ground of creamy layer till the Government - Central and
State - takes a decision in this regard on a review on the
recommendations of a Commission or a Committee to be
appointed by the Government,

(14) Para 2(i) and (i{} vf the amended QOffice Memorandum
dated 25th September 1991 for the reasons given in my
judgment and the conclusions drawn above, are struck
down as being violative of Article 16(4).

(15) The impugned Office Memorandum dated 13th
August 1990 is held valid and enforceable. So there is no
legal impediment in immediately cnforcing and implement-
ing this first Office Memorandum of 1990,

(16) In Writ Petition No, 1094 of 1991 (Sreenaravaiia Dhar-

79
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ma Paripalana Yogam v. Union of India), there is a prayer
(prayer ‘b’), inter alia, for issvance of a writ of mandamus
directing the respondent to implement the impugned un-
amended office memorandum dated 13th August 1990, In
the light of my conclusions, striking down the amended
office memorandum dated 25th September 1991, I direct
the Union of India to immediately implement the un-
amended office memorandum dated 13th Avgust 1990.

(17) The Goverament of India and the State Governments
have to create a permanent machinery either by way of a

. Commission or a Committee withia a reasonable time for
examining the requests of inclusion or cxclusion of any
caste, community or group of persons on the advice of such
Commission or Committee, as the case may be, and also
for examining the exclusion of any psendo community if
smuggled into the list of OBCs. The creation of such a
machinery in the form of a Commission or Committee does
not stand in the way of immediate implementation of the
officea memorandum dated 13.8.1990 and the purpose of
creating such machmery is for future guidance.

(18) I am also of the same view of my lcarned brother, B.P.
Jeevan Reddy, J, that it is not necessary to send the matters
back to the Constitution Bench of five-Judges.

In the result, for the reasons mentioned in my judgment and the
conclusions drawn in the summation, the writ petition No, 1094 of 1991 is
partly allowed to the extent indicated above and all other Writ Petitions,
Transferred Cases and Interlocutory Applications are disposed of accord-
ingly. No costs,

THOMMEN, J. The petitioners challenge O.M. No. 36012/31/90-
Estt(SCT) dated 13th August, 1990 as amended by O-M. No. 36012/31/90-
Estt(SCT) dated 25th September, 1991 providing i civil posts and services
under the Government of India for reservation of 27% of the vacancies for
the Socially and Educationally Backward Classes (SEBCs) and 10% of the
vacancies for other economically backward sections of the people. The
Office Memorandum dated 13th August, 1990, in so far as it is material,
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the Government of India shall be reserved for SEBC,

(ii). The aforesaid reservation shall apply to vacancies to .

be filled by direct recroitment............

(iii) Candidates belonging to SEBC recruited on the busis
of merit in an open competition on the same standard
prescribed for the general candidates shall not be adjusted
againsi the reservation quota of 27%. )

(iv) The SEBC would comprise in the first phase the
castes and communities which are common e both the
list in the report of the Mandal Commission and the State
Govern-ment’s lists. A fist of such castes/communities is
being issued separately.

781

The amended Office Memorandum dated -25th September, 1991
provides:-

2(i) Within the 27% of the vacancies in civil posts and
services under the Government of India reserved for
SEECs, preference shall be given to candidates belonging
to the poorer sections of the SEBCs. In case sufficient
number of such candidates are not available, wnfitled
vacancies shall be filled by the other SEBC candidates.

(it} 10% of the vacancies in civil posts and services under
the Government of India shall be reserved for other
economically backward sections of the people who are not
covered by any of the existing schemes of reservation.

(iii) The criteria for determining the poorer sections of the
SEBCs or the other economically backward sections of the
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people who are not covered by any of the existing schemes
of teservations are being issued separately,

..................................................................................................

The reservation postulated in these orders for the socially and educa-
tionally backward classes and also for the cconomically backward sections
of the people in the Central Government services to the extent of 27% and
10% respectively is in addition to the reservation already made for the
Scheduled Castes and the Scheduled Tribes to the extent of 22.5%.

These orders are made pursuant to the Report sumitted by the
Backward Classes Commission appointed by the President of India under
Article 340 of the Constitution. This Report is generally known by the name
of the Chairman of the Commission, the Late B.P, Mandal. The petitioners
submit that the Report leading to the impugned Government Orders is not
based on any scientific or objective study of backwardness in the country,
and any attempt to make reservation on the basis of the data supplied in
the Report is irrational, unconstitutional and invalid. They say that the
Report is conceived in caste prejudices and motivated by caste hatred. The
Report does ot address itself to a proper identification of true backward-
ness for the redressal of which the Coastitution permits reservation by
quota for the backward classes of citizens 1o the exclusion of all other
persons. On the other hand, the sole criterion on the basis of which
backwardness is purportedly identified is caste and nothing but caste. Any
order resulting in reservation or other affirmative action on the basis of the
wrong conclusions drawn by the Commission is bound to be the very
antithesis of equality.

The respondents, supporting the impugned Government orders, con-
tend that the Constitution guarantees hiberty, equality and fraternity for all
classes of people irrespective of their religion, community, caste, occupa-
tion, residence or the like. Every citizen is entitled to equal opportunities,
For centurics, large sections of our countrymen have been discriminated
against on account of their birth. As a result of such inequity, they have
been steeped in poverty, ignorance and squalor. To alleviate their misery
and elevate them to positions of equality with the more fortunate, affluent
and enlightened sections of our countrymen, the Founding Fathers of the
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Constitution made special provisions for their uplift. These provisions are
meant ta protect the truly backward pople of this country, namely, mem-
bers of the Scheduled Castes and Scheduled Tribes and other backward
classes. They contend that the Mandal Report is a scientific and serious
study rationally addressed to the prdblcm of backwardness by identifying
it where it is most acutely felt and loudly present, namely, amongst the
lowest of the lowly citizens of this country, Those are the members of the
low castes as traditionally recognised and identified by the State and
Central Government. The various classcs of people belonging to such
castes arc identified as socially, educationally and economically backward
and it is in respect of those people that the Government have made the
impugned reservations.

The ‘indicators’ or ‘criteria’ adopted in the Mandal Report are
broadly grouped as social, educational and economic on the basis of
castes/classes. The Commission has identified classes with castes and back-
wardness with particular castes. Castes which are socially, educationally
and economically backward are characterised as backward classes entitled
10 the benefit of reservation. Persons are grouped on the basis of caste
either because they are members of it by reason of their being Hindus or
because they were members of it in the past prior to their conversion to
other religions. Identification of backwardness is thus made with reference
to the present or past caste affiliations of the people. The Report says:-

"12.4. In fact, caste being the basic unit of social organisa-
tion of Hindu Society, castes are the only readily and clearly
‘recognisable and persistent collectivities™.

"12.6. ..the Commission has also applied some other tests
like stigmas of low oceupation, criminality, nomadism, beg-
gary and untouchability to identify social backwardness.
Inadequate representation in public services was taken as
another important test".

In regard to non-Hindus, the Report says:-

"12.11 There is no doubt that social and educational back-
wardness among non-Hindu communities is more or less
of the same order as among Hindu communities. Though



H

784 SUPREME COURT REPORTS [1992] SUFP, 2 S.C.R.

caste system is peculiar to Hindu society yet, in actual
practice, it also pervades the non-Hindu communities in
india in varying degrees....oven after conversion, the ex-

- Hindus carried with them their deeply ingrained ideas of
social hierarchy and stratification....".

"12.14 ....even after conversion, the lower caste converts
were continved to be treated as Harijans by all sections of
the society.........

"12.18 ...the Commission has evolved the following rough
and ready criteria for identifying non-Hindu OBCs:-

{i) All untouchables converted to any non-Hindu religion;
and

(ii) Such occupational communities which are known by
the name of their traditional hereditary occupation and
whose Hindu counterparts have been included in the
list of Hindu OBCs, (Examples : Dhobi, Teli,
Dheemar, Nai, Gujar, Kumhar, Lohar, Darji, Badhai,
ete)".

The Report has thus treated all persons who belong, or who had once
belonged, to what had been regarded as untouchable or other traditionally
backward caste or communities or who belong to certain low occupations
as socially, educationally and economically backward.

The particulars of the Mandal Report and othet material relied on
by the Government in making the impuguned orders do not directly arise
for our consideration at this juncture as this Bench has been constituted
to examine the concept of equality of opportunity in matters of public
employment, as enshrined in Article 16 and other provisions of the Con-
stitution, ‘and settle the legal position relating to reservation’ and thus lay
down the guideline by which the validity and reasonableness of Govern-
ment Orders on reservation can be tested in appropriate cases.

The Concept of Reservaiion:

The fundamental question is, what is the raison d’etre of reservation

Bd,
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and what are its limits, The Constitution permits the State to adopt such
affirmative action as it deems necessary to uplift the backward classes of
citizens to levels of equality with the rest of our countrymen. The backward
classes of citizens have been in the past denied access to Government
services on account of their inability to compete effectively in open selec-
tions on the basis of merits. It is, therefore, open to the Government to
reserve a certain number of seats in places of learning and public services
in favour of the Scheduled Castes and Scheduled Tribes and other back-
ward classes to the exclusion of all others, irrespective of merits, The
impugned Government orders, have made reservation by setting aside
quotas in Government services exclusively for backward classes of can-
didates. '

Referring to the concept of equality of opportunity in public employ-
ment, as embodied in Article 10 of the Draft Constitution, which finally
emerged as Article 16 of the Constitution, and the conflicting claims of
various communities for representation in public administration, Dr. Am-
bedkar emphatically declared that rescrvation should be confined to ‘a
minority of seats’, lest the very concept of equality should be destroyed. In
view of its great importance, the full text of this speech delivered in the
Constituent Assembly on the point is appended to this judgment. But 1
. shall now read a few passages from it, Dr. Ambedkar stated:

"...firstly, that there shall be equality of opportunity,
secondly that there shall be reservations in favour of certain
communities which have not so far had a ‘poorer look- in’
50 to say into the administration......Supposing, for in-
stance, we wete 1o concede in full the demand of those
communities who have not been so far employed in the
public services to the fullest extent, what would really
happen is, we shall be completely destroying the first
proposition upon which we are all agreed, nemely, that
there shall be an equality of opportuaity...... Therefore the
seats {o be reserved, if the reservation is to be consistent
with sub-clause (1) of Article 10, must be confined to a
minonity of seafs, It is then only that the first principle could
find its place in the Constitution and effective in opera-
Hon............We have to safepvard two things, namely, the
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pinciple of equality of opportunity and at the same time
satisfy the demand of communities which have not had so

far representation in the State........ .
Constituent Assembly Debates, Vol. 7, pp. 701-702 (1948- 49},
{emphasis supplied)

These words ecmbody the raison d’etre of reservation and its limitations,
Reservation is one of the measures adopted by the Constitution to remedy
the continuing evil effects of prior inequities stemming form discriminatory
practices against various classes of people which have resulted in their
social, educational and economic backwardness. Reservation is meant 1o
be addressed to the present social, educational and economic backward-
ness caused by purposeful societal discrimination. To attack the continuing
ill effects and perpetuation of such injustice, the Constitution permits and
empowers the State to adopt corrective devices even when they have
discriminatory and exclusionary effects. Any such measure, in 50 far as one
group is preferred to the exclusion of another, must necessarily be narrowly
tailored to the achievement of the fundamental constitutional goal.

What the Constitution permits is the adoption of suitable and ap-
propriate measures to correct the continuing evil effects of prior dis-
crimination. Over-inclusiveness in such measures by unduly widening the
net of reservation to unjustifiably protect the ill deserved at the expense of
the others would result in invidious discrimination offending the Constitu-
tional objective. Benign classification for affirmative action by reservation
must stay strictly within the narrow bounds of remedial actions. Any such
programme must be consistent with the fundamental objective of equality.
Classes of people saddled with disabilities rooted in history of purposeful
unequal treatment and consequently relegated to social, educational,
economic and political powerlessness particularly qualify to demand the
extraordinary and special protection of reservation,

Reservation is meant to remedy the handicap of prior discrimination
impeding the access of classes of people to public administration. It is for
the State to determine whether the evil effects of inequities stemming from
prior discrimination against classcs of people have resulted in their being
reduced to positions of backwardness and consequent under repre-
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sentation in public administration. Reservation is a remedy or a cure for A
the ill effects of historical discrimination.

While affirmative action programmes by preferential treatment short
of reservation in favour of disadvantaged classes of citizens may be justified
as benign redressal measures based on valid classification, the more posi-
tive affirmative action adopting reservation by quota or other ‘set aside’
measures or goals in favour of certain classes of citizens to the exclusion
of others most be narrowly tallored and strictly addressed to the problem
which is sought to be remedied by the Constitution. Any such action by the
State must necessarily be subjected to periodic administrative review by
specially constituted authoritics so as to guarantee that such policies and C

“actions are applied correctly and strictly to permitted constitutional ends.

Reservation is not an end in itself, It is a means to achieve equality,
The policy of reservation adopted to achieve that end must, therefore, be
consistent with the objective in view. Reservation must not outlast its I
constitutional object, and must not allow a vested interest to develop and
perpetuate itself. There will be no nced for reservation or preferential
Ireatment once equality is achieved. Achievement and preservation of
equality for all classes of people, irrespective of their birth, creed, faith or
language is one on the noble ends to which the Constitution is dedicated. E
Every reservation founded on benign discrimination, and justifiably adopted
to achieve the constitutional mandate of equality, must necessarily be a
transient passage to that end. It is temporary in concept, limited in dura-
tion, conditional in application and specific in object. Reservation must
contain within itself the seeds of its termination. Any altempt to perpetuate
reservation and upset the constitutional mandate of equality is destructive
of liberty and fraternity and all the basic values enshrined in the Constitu-
tion. A balance has to be maintained between the competing values and
the rival claims and interests so as to achieve equality and freedom for all.

The makers of the Constitution were fully conscious of the unfor- G
tunate position of the Scheduled Castes and Scheduled Tribes. To them
equality, liberty and fraternity are but a dream; an ideal guaranteed by the
law, but far too distant to reach; far too illusory to touch. These backward
people and others in like positions of helplessness are the favoured
children of the Constitution. It is for them that amefiorative and remedial H
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measures are adopted to achieve the end of equality. To permit those who
are not intended to be so specially protected to compete for reservation is
to dilute the protection and defeat the very constitutional aim.

The victims of prior injustice are the special favourites of the laws.
Their plight is a shameful scar on the national conscience, It is a constitu-
tional command that prompt measures are adopted by the State for the
promotion of these unfortunate classes of people specially to positions of
comparative enlightement, culture, knowledge, influence, affluence and
prestige so as to place them on levels of equality with the more fortunate
of our countrymen,

Reservation must one day become unnecessary and a relic of an
unforiunate past. Every such action must be a transient self-liquidating
programme. That is the hope and dream cherished by the Constitution
Makers and that is the end to which the Statc has to address itself in
making special provisions for the chosen classes of people for special
constittutional protection, so that "persons will be regarded as persons, and
discrimination of the type we address today will be an ugly feature of
history that is instructive but that is behind us'’; Per Justice T, Marshall,
Regents of the University of California v. Allan Bakke, 438 US 265, 57 L Ed.
2d 750, See also H. Earl Fullilove v. Philip M. Klutznick, 448 US 448, 65 L
Ed. 2d 902, Metro Broadcasting Inc. v. Federal Communications Commis-
sion, 58 LW. 5053 (Decided on 27.6.1990); Ofliver Brown v, Board of
Education of Topeka, 347 US 483, 98 L Ed. 2d 873; City of Richmond v.
JA. Croson Co., 488 US 469; Wendy Wygant v. Jackson Board of Education,
476 US 267, 90 L Ed. 2d 260,

Reservation under the Constitution:

The Constitution secks to secure to all its citizens Justice, Liberty,
Equality and Fraternity. These are the basic pillars on which the grand
concept of India as a Sovereign Socialist Secular Democratic Republic
rests. This splendour that is India rests on these magnificent concepts, each
of which, supporting the other, unholds the dignity and freedom of the
mdividual and secures the integrity and unity of the nation.

Equality is one of the magnificent cornerstones of Indian democracy:
Smi. Indira Nehru Gandhi v, Shri Raj Narain, [1976] 2 SCR 347, 659;
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Minerva Mills Ltd. & Ors. v. Union of India & Ors., {1981] 1 SCR 206, 241;
Waman Rao & Ors. v. Union of India & Ors., (1981} 2 SCR 1, 19, Article
14, 15 and 16 embody facets of the many-sided grandeur of equality; The
General Manager, Southem Raifway v. Rangachar, {1962] 2 SCR 586, 597:
State of Kernla & Anr. v. NM. Thomas & Ors, [1976] 1 SCR 906, 956.
Article 14 prohibits the State from denying (o any person within the
territory of India equality before the law or the equal protection of the
laws, All persons in like circumstances must be treated equally. Equality is
between equals. It is parity of treatment under parity of conditions. The
Constitution permits valid classification founded on an intelligible differen-
tia distingnishing persons or things grouped together from others left out
- of the group. And such differentia must have a rational relation to the
object sought ta be achieved by the law: State of Kerala & Anr. v. NM.
Thomas & Ors., [1976] 1 SCR 906. Sec also Shr Ram Krishna Dalmia v.
Shri Justice S.R. Tendolkar & Ors., [1959] SCR 279.

Any Stale action distinguishing classes of persons is liable to be
condemned as invidious and unconstitutional unless justified as a benign
classificational rationally addressed to the legitimate aim of qualitative and
relative equality by means of affirmative action programmes of protective
measures with a view to uplifting identified disadvantaged groups. All such
measures must bear a reasonable proportion between their aim and the
mcans adopted and must terminate on accomplishment of their object. Any
legitimate affirmative action ratiopally and reasonably administered is an
aid to the attainment of equality,

In the words of Judge Tanaka of the International Court of Fustice:

"....The principle is that what is equal is to be treated equally
and what is different is to be treated differently, namely
proportionately to the factual difference. This is what was
indicated by Anstotle as justitia commutativa end justitia
distribrtiva®,

"...the principle of equality before the law does not
mean the absolute equality, namely equal treatment of
men without regard to individual, concrete circumstances,
but it means the relative equality, namely the principle to
treat equally what are equal and unequally what are une-
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"...To treat uncqual matters differently according (o their

"

incquality is not only permitted but required........ .
South West Africa Cases (Second Phasej, ICI Rep. p. 6, 305-6,

While Article 14 prohibits the State from denying equality to any
person, Articles 15 and 16 are specially concerned with citizens, Article 15(1)
probhibits the State from discriminating against any citizen on grounds only
of religion, race, caste, sex, place of birth of them. Clause (4} of Article 15
provides that despite the prohibition contained in Article 29(2) against
denial of admission to any citizen into any eduational institution maintained
ot aided by the State on grounds only of religion, race caste, language or any
of them, the State is nevertheless free to make ‘any special provision for the
advanccment of any socially and educationally backward classes of citizens or
for the Scheduled Castes and Scheduled Tribes.

These provisions of Article 15 have been construed by this Court in
a number of decisions. It is no longer in doubt that, in order to receive the
protection of clause (4), the classes of people in favour of whom special
provisions are made should necessarily be both socially and educationally
backward (and not cither sacially or educationally backward) or should
have been notified by the President as the Scheduled Castes or the
Scheduled Tribes in terms of Article 341 or 342, M.R, Balaji & Ors. v. State
of Mysore, [1963] Supp. 1 SCR 439.

Apart from the Scheduled Castes and the Scheduled Tribes to whom
the special provisions, once notified by the President under Articies 341
and 342, undoubtedly apply, the other 'backward classes’ of citizens to
whom the special provisions can be extended are not merely backward but
are socially and educationally so backward as to be comparable to the
Scheduled Castes and the Scheduled Tribes. As stated by this Court in
M.R. Baldji & Ors. v. State of Mysore, [1963] Supp. 1 SCR 439 at 458:-

"...the Backward Classes for whose improvement special
provision is contemplated by Art. 15(4) are in the matter
of their backwardness comparable to Scheduled Castes
and Scheduled Tribes ",

See also Kumari K.S. Javasree & Anr. v. State of Kerala & Anr, [1977] 1
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SCR 194, 198; Janki Prasad Parimoo & Ors. v. State of Jummu & Kashmir
& Ors., {1973] 3 SCR 236, 252; State of Uttar Pradesh v. Pradip Tandon &
Ors., {1975] 2 SCR 761, 766; State of Kerala & Anr. v. NM. Thomas & Ors,,
[31976] 1 SCR 906, 997; State of Andhra Pradesh & Anr. . P, Sagar, {1968]
3 SCR 595, 600 and K.C. Vasanth Kumar & Anr. v. State of Kamataka,
[1985] Suppl. 1 SCR 352, 376, '

In the Constituent Assembly during the discussions on draft Article
10 (Article 16}, several members belonging to the Scheduled Castes or the
Scheduled Tribes expressed serions apprehension that the expression
‘backward’ was not precise and large sections of people who did not belong
to the Scheduled Castes or the Scheduled Tribes were likely to claim the
benefit of reservation at the expense of the truly backward classes of
- people. They sought clarification that the expression ‘backward’ applied
only {o the Scheduled Castes and the Scheduled Tribes. [See B. Shiva Rao,
The Framing of India’s Constitution - A Study, (1968) pp. 198-199]. KM.
Munshi, in his reply to this criticism, pointed out:

..... What we want to secure by this clause are two things.
In the fundamental right in the first clanse we want to
achieve the highest efficincy in the services of the State -
highest efficiency which would enable the services to func-
tion effectively and promptly. At the same time, in view of
the conditions in our country revailing in several Provinces,
we want (o see that backward classes, c/asses who are really
backward, should be given scope in the State services; for
it is realised that State services give a Status and an oppor-
tunity to serve the country, and this opportunity should be
extended to every community, even among the backward
people. That being so, we have to find out some generic
term and word ‘backward class’ was the best possible term.
When it is read with article 301 it is perfectly clear that the
word ‘backward’ significs that class of people - does not
matter whether you call them untouchables or touchables,
betonging to this community or that, - a class of people who
are so backward that special protection is required in the
services and I see, no reason why any member should be
‘apprehensive of regard to the word *backward’,”
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Constituent Hs.rembly Debates, Vol. 7, (1948-49}, p. 697

Dr. Ambedkar, in his general teply to the debate on the point, stated
thus:

*...If honourable Members understand this position that
we have to safeguard two things, namely, the principle of
equality of opportunity and at the same time satisfy the
demand of communities which have not had so far repre-
sentation in the State, then, [ am sure they will agree that
unless you use some such gualifying phrase as ‘backward’
the exception made in favour of reservation will ultimately
eat up the rule allogether. Nothing of the rule will remain...”,

{emphasis supplied)
Constituent Assembly Debates, Vol. 7, {1948-49), p. 702

The President of India issued the Constitution (Scheduled Castes)
the Order, 1950 relating to States, and the Constitution (Scheduled Castes)
Union Territories Order, 1951 relating to the Union Territories. Para (2)
of the 1950 Order speaks of "castes, races or tribes which are to be deemed
Scheduled Castes in the territories of the States mentioned in the Order”.
Para (3) of the Order (as amended by Act 108 of 1976 w.e.f. 27.7.1977)
provides "notwithstanding anything contained in pata (2), no person
professing a religion different from the Hindu, the Sikh or the Buddhist
religion shall be deemed to be a member of the Scheduled Castes”. See
Manual of Election Law, Vol. 1 (1991), p. 141!

The 1950 Order of the President (as amended) shows that in the
territories of the States mentioned in the Order no persom who is not a
Hindu or a Sikh or a Buddhist can be regarded as a member of the
Scheduled Castes, Article 15(4) speaks of ‘socially and educationally back-
ward classes of citizens’ and ‘the Scheduled Castes and the Scheduled

{1} The 1951 Order relating to the Union Territories, however. regards only persons
professing Hindu or Sikh religion as members of the Scheduled Caste, and does not
include thosc professing Buddhist or any other religion.
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Tribes” while Article 16(4) speaks only of ‘any backward class of citizens’,
The ‘backward class’ mentioned in Arlicle 16{4) is a synonym for the
classes mentioned in Article 15(4); M.R. Balgji (supra); Janki Prasad
Parimoo & Ors. (supra). These two provisions read with the President’s
Order of 1950 {as amended in 1976) show that the benefit of Article 15(4)
and Article 16(4) extends to the Scheduled Castes (which expression is
confined to those professing the Hindu, the $ikh or the Buddhist religion)
and the Scheduled Tribes as well as the backward classes of citizens who
must necessarily be such backward classes of citizens who would have, but
for their not professing the Hindu, the Sikh or the Buddhist teligion,
qualified to be notified as members of the Scheduled Castes. This means,
all those depressed classes of citizens who suffgred the odium and isolation
of untouchability prior o thetr conversion to other religions and whose
backwardness continued despite their conversion come within the expres-
sion ‘backward classes of citizens’ in Articles 15(4) and 16{(4). Un-
touchability is a humiliating and shamefal malady caused by deep-rooted
prejudice which does not disappear with the change of faith. To say that it
does would imply that faith is the ultimate cavse of untouchability. This is,
of course, not true. If backwardness caused by historical discrimination and
its consequential disadvantages are the reasons for reservation thg Con-
stitution mandates that all backward classes of citizens, who are the victims
of the continaing il effects of prior discrimination, whatever be their faith
or religion, or whether or not thev profess any religion, teceive the same
benefits which are accorded to the Scheduled Castes and the Scheduled
Tribes. Backward class is composed of persons whose backwardness is in
degree and nature comparable {o that of the Scheduled Castes and the
Scheduled Tribes, whatever be their religion, There can be no doubt about
the identity of the Scheduled Castes and the Scheduled Tribes. Nor can
therc be any doubt about the identity of backward classes other than the
Scheduled Castes and the Scheduled Tribes, if this tdentifying charac-
teristic, bearing the stamp of prior discrimination and its contimuing ill
effects, is borne in mind. M.R. Balaji & Ors. v. State of Mysore, [1963] Supp.
1 SCR 439, 458; State of Uttar Fradesh v. Fradip Tandon & Ors., [1973] 2
SCR 761, 766 and Janki Frased Parimoo & Ors. v. State of Jummu &
Kashmir & Ors., [1973] 3 SCR 236,252,

What is sought to be identified is not caste, religion and the like, but
soctal and educational backwardness, generally manifested by disabilities
such as illiteracy, humiliating isolation, poverty, physical and mentat



794 SUPREME COURT REPORTS {1992] SUPP. 2 S.CR.

A - degeneration, incurable diseases, ctc. Living in abject poverty and squalor,
cngaged in demeaning occupations to keep body and soul together, and
bereft of sanitation, medical aid and other facilities, these unfortunate
classes of citizens bearing the badges of historical discrimination and naked

. exploitation are generally traceable in the midst of the lowest of the low
_classes euphemistically described as Harijans and in fact treated as un- -

. touckables. To deny them the constitutional protection of reservation socly -
by reason of change of faith or religion is to cndanger the very concept of
_secularism mid the raison d'etre of rescrvauon :

B

No class of utwcns can be classified as backward solely hy reason of -

C religion, face, caste, sex, descent, place of birth, residence or any of them.

But any one or all of these factors mentioned in Amc.lc 15(1) or Asticle -

16{2) can be taken into account along with other relevant factors in -

- identifying classes of citizens who are soc:ally and educalmnally backward. _j'
What is significant is that such identification should not be made solely -~

‘with refeeence to the criteria specified in Article 15(1) or Aticle 16(2), but . -

with reference to the social and cducatiunal backwardness of classes of )
citizens, Referring to the words "socially and educationally backward clas-

- ses of citizens" appearing in Article 15(4), this Cours stated in State of Uttar "-. :

Pradesh \ A Prudzp Tandon & Ors., [19?5] 2 SCR 761 al JoT:

- E T "The cxp ression classes of cmzens mdtcat:s a. -
o ~ homogeneons section of the people who are grouped
together because of certain likeliness and common traits
and who are identifiable by some common attributes. The
e ~ homogeneity of the class of itizens is social and education-
- F oal haclrwardncss Neither caste nor rehgmn nor place or
© . mw - birth will b¢ the uniform element of common attnbules to
' T make them a class of citizens™.

. It may, however, be true that backwarclness is associated specially with’ )
G yesidence or any other category mentioned in Article '15{(1) or Article

.~ 16(2). In that event, any one of more of sut criteria. along with other.
relevant factors, may be taken into consideration to reach the conclusion

- people of a particular religion or race or caste or place of birth or - '

- @s-to social and educational backwardness. Hard and primitive living - |

conditions in remote and inaccessible areas, where the inhabitants have
H neither the means of livelihood nor facilities for education, health service -
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or other civic amenities, are some such relevant criteria. Janki Prasad
Parimoo & Ors. v, State of Jummu & Kashmir & Ors,, [1973] 3 SCR 236,
259; State of Andhra Pradesh & Anr. v. P. Sagar, [1968] 3 SCR 595, 600.

The city slum dwellers, the inhabitants of the pavements, afflicted
and disfigured in many cases by diseases like leprosy, caught in the vicions
grip of grinding penury, and making a meagre living by begging besides the
towering mansions of affluence, (ramscend all barriers of religion, caste,
race, etc. in their degradation, suffering and humiliation. They are the living
monument of backwardness and a shameful reminder of our national
indifference, a cruel betrayal of what the preamble 1o the Constitution
proclaims. No matter what caste or religion they may claim, their present
plight of animal like existence, living on crumbs picked from garbage cans
or coins flung from moving cars - a common painful sight in our metropolis
- entitles them to every kind of affirmative aciion to redeem themselves
from the in equities of past and continuing discrimination. Rehabilitation
and resettlement of these unfortunate victims of societal indifference and
Governmental neglect and appropriate and urgent measurcs for State
aided health care, education and special technical training for their por-
geny with a view to their employment in public services are the primary
responsibility of a welfare State. These are the classes of poeple specially
chosen by the Jaw for prompt and effective affirmative action, not by reason
of their caste or religion, but solely by reason of their backwardness in -
tracing which any relevant criterion is a useful tool.

In identifying backwardness, caste, religion, residence eic. are of
course relevant factors, but none of them is a dominant or much less an
indispensable factor. What is of ultimate elevance is the social and educa-
tional backwardness of a class of citiznes, whatever be their caste, religion,
ete,

Identification of the backward classes for the purpose of reservation
must be with reference to their social and educational backwardness
resulting from the continuing il effects of prior discrimination or exploita-
tion; and not solely with reference to any one or more of the prohibited
criteria mentioned in Article 15(1) or Article 16(2), although any one or
more of such criteria may have been the ultimate cause of such discrimina-
tion or expioitation and the resultant poverty and backwardness. As stated
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by this Court, in R. Chitralekha & Anr. v. State of Mysore & Ors., [1964] 6
SCR 368 at 388:

"..the expression ‘classes’ is not synonymous with cas-
tes...caste may have some relevance, but it cannot be either
the sole or the dominant criterion for ascertaining the class
to which he or they belong".

What is sought to be identified for the purpose of Article 15(4) or
Article 16(4) is a socially and edycationally backward class of citizens. A
class mieans ‘a homogencous section of the people grouped together be-
cause of certain likeliness or common traits, and who are identifiable by
some common attributes’. Triloki Nath & Anr. v. State of Jummu & Kashmir
& Ors, {1969] 1 SCR 103, 105. They must be a class of people held together
by the common link of backwardness and consequential disabilities. What
binds them together is their soctal and educational backwardness, and not -~
any one of the prohibited factors like religion, race or caste. What chains
them, what incapacitates them, what distinguishes them, what qualifies
them for favoured treatment of the law is their backwardness: their badges
of proverty, disease, misery, ignorance and humiliation. It is conceivable
that the entire caste is a backward class. In that event, they form a class of
people for the special protection of Articles 15(4) and 16(4), not by reason
of their caste, which is merely incidental, but by reason of their social and
educational, backwardness which is identified to be the result.of prior or
continuing discrimination and its ill effccts and which is comparable to that
of the Scheduled Castes and the Scheduled Tribes. It is also conceivable
that a class of people may be identified as backward without regard to their
caste, provided backwardness of the nature and degree mentioned above
binds them as a class. M.R. Balaji (supra) at pp. 458, 474, Minor P.
Rajendran v. State of Madras & Ors., [1968] 2 SCR 786, State of Andhra
Fradesh & Anr. v. P. Sagar, [1968] 3 SCR 595; A, Peeriakanippan etc. v, State
of Tamil Nadu & Ors., [1971] 2 SCR 430; State of Andhra Pradesh & Ors.
v. USV. Balram Etc, [1972] 3 SCR 247, 280, 285; Trloki Nath & Anr. v,
State of Jammu & Kashmir & Ors,, {1969] 1 SCR 103; State of Uttar Pradesh
v, Pradip Tandon & Ors., [1975] 2 SCR 761; Kumari K.S. Jayasree & Anr. v,
State of Kerala & Anr., [1977] 1 SCR 194; 4khil Bharativa Soshit Karamchari
Sangh (Railway] v. Union of India & Ors., [1981) 2 SCR 185; R, Chitraickha
& Anr. v. State of Mysore & Ors., [1964] 6 SCR 368,
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Historically, backwardncss has been the curse of people must of
" whom are characterised as the Scheduled Castes and the Scheduled Tribes.
These are not castes as such, but classes of people composed of castes,
races or tribes or tiibal communities or parts or groups thereof and
classified as such by means of presidential notifications owing to their
extreme backwardness and other disadvantages (sce Articles 341 and 342),
State of Kerala & Anr. v. NM. Thomas & Ors., 1970} 1 SCR 906, ¥32; Akhit
Bharativa Soshit Karamchari Sangh (Railway) v, Union of India & Ors,,
[1981] 2 SCR 183, 234, There arc many other persons falling outside these
groups, but comparable to them in their backwardness.

Any identification made for the purpose of Article 135 or Article 16
solely with reference to caste or religion, and withont regard to the real
issue of backwardness, will be an impermissible classification resulting in
invidious reverse discrimination. The fact that identification of backward-
ness may involve a reference to religion, race, caste, occupation, place of
residence or the like in respect of classes of people does not mean that any
one of these Factors is the sole or the dominant or the indispensable
criterion. Backwardness may be the result of a combination of two er more
of these factors. Persons of a particular place or occupation may have been
enslaved as bonded labonrers, or otherwise held in serfdom and exploited
and discriminated against, and may have over a period of time degencrated
1o such social and educational backwardness as to qualify for the special
protection of the Constitution. No matter (0 what caste or community or
religion they belonged or from what place they came, their present plight
sternming from prior inequities and continuing over a period of time and
thus placing them in a state of total helplessness qualifies them for the
speciak protection of reservation.

Historically, backwardness, as stated above, has been most acute at
the lowest levels of our society and it has been mvariably identified with
low castes and demeaning occupations. But if, as a matter of fact, classes
of citizens of higher castes have suffered contimuously by reason of dis-
crimination or exploitation by persons having authority and power over
them and have consequently been reduced to poverty, ignorance and
isolation resulting in social and educational backwardness, whatever be the
caste of the exploiters or of the victims, the constitutional protection has
to be extended to such classes of victims. They must be helped out of their
present plight resulting from prior or continuing discrimination or exploita-
tion. Proof of their backwardness is not in their caste or religion, but in
their poverty, ignotance and consequential disabilitics.
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A It is generally a combination of factors such as low birth and demean-
ing occupation, or lack of any occupation, that has historically subjected
classes of people to invidious discrimination and humiliating isolation and
consequential poverty and social and educational backwardness. These are
questions of fact which must be ascertained before the gualifying back-

B wardness is identified. To disregard any one of these factors, particularly
the most compelling reality of lndian life originating in low castes and
demeaning occupations generally associated with them, such as that of
scavenger, sweeper, fisherman, dhobi, barber and the like, and resulting in
abject poverty, is to ignore the relevant criteria in identifying backwardness
warranting reservation. What is sought to be identified for the purpose of

C reservation is not caste or religion, but poverty and backwardness caused
by historical discrimination and its continning evil effects. Caste may be a
guide in this search, just as occupation or residence may be a guide, but
what is sought to be identified is none but backwardness stemming from
historical discrimination. If caste is more often than mot a guide in the

D search for backwardness and if the lowest of the low castes has for
historical reasons become the indicium of backwardness of the kind attract-
ing reservation, caste in the absence of any better guide is a factor io be
taken into account along with other factors such as poverty, illiteracy,
physical and mental disabilities and other diseases caused by malnutrition,
unhygienic conditions and the like. What the Constitution prohibits is not

E caste or non-discriminatory and inoffensive customs and practices. based
on castes; or ameliorative mecasures to uplift the downtrodden poverty
stricken members of low castes; what it prohibits is exclusionary discrimina-
tion based solely on caste or any other criterion enumerated in Articke
15¢1) or Article 16(2). Any one or all of such criteria along with any other

F relevant criterion, such as poverty, illiteracy, disease, ctc. may be
legitimately used to identify backwardness for the purpose of reservation.

To contend that caste, and caste along, is the criterion ideatification
of backwardness is to disregard the innumerable reasons for backwardness.
At the same time, to ignore caste as a factor in identifying backwardness
for the purpose of reservation is to shut one’s eyes to the realities and
ignore the causc of injustice from which large scctions of people in this
country have for generations suffered and still suffer, namely, naked ex-

_plodtation and discrimination by those in positions of power and affluence,
The realities of life in india militate against total exclusion of consideration
H based on caste or total concentration on caste in identifying backwardness



INDRA SAWHNEY v U.01 [THOMMEN, 1] 79
caused by past inequities.

The Constitution is neither caste-blind nor caste-prejudiced nor
caste-overcharged, but fully alive to caste as one of the relevant criteria to
be reckoned in the process of identification of backward classes of citizens,
India is not a nation of castes but of people with roots in divergent castes,
What the Constitution secks to ideatify is not the backward caste, but the
backward class of citizens who may in many cases be partly or in some
cases predominantly or even solely identified with particular caste. Sce
Minaor P. Rafendran v. State of Muadras & Ors., [1968] 2 SCR 786, T90.

The question is not whether the Constitution is caste-blind or caste-
prejudiced; the question really is who are the backward classes of citizens
intended to be protected by reservation under Article 15 or Article 16. i
reservation is limited solely to the Scheduled Castes and the Scheduled
Tribes and other comparably backward classes of citizens, as it must be
under the Constitution, then the Harijans, the Girijans, the Adivasis, the
Dalits, and other like backward classes of citizens, once knowa as the
"untouchables” or the "outcastes” or the "depressed classes” by reason of
their "low" birth and "demeaning” occupation, or any other class of citizens
afflicted by liké degree of degeneration deprivation caused by prior and
continuing discrimination, exploitation, neglect, poverty, disease, isolation,
bondage and humiliation, whatever be their caste, religion or place of
origin, will alone qualify for reservation, Call them a class or a caste or a
race or a tribe or whatever nomenclature is appropriate, they are the only
legitimarely intended beneficiaries of reservation. Their roots of origin in
the lowest of the low segments of society; their affiliation with what is
traditionally regarded as demenaning occupations; their humiliating and
inescapable segregation and chronic isolation from the rest of the popula-
tion; their social and educational deprivation and helplessness; their abys-
mal poverty and degencrating backwardness; all this and more most
humiliatingly branded them in the past as "outcastes” or "untouchables” or
"depressed classes” or whatever other nonmenclature one might ascribe to
describe them, It is their present plight of continuing poverty and back-
wardness stemming from identified historical discrimination, whatever be
the religion or faith they presently profess, that the Constitution entitles
them to the special protection of reservation, The fact that the search to
identify backwardness for the purpose of reservation will invariably lead

one to these so called outcastes or the lowest of the low castes or untouch- |
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ables does not vitiate identification so long as what is sought to be iden-
tified is not caste but backwardness.

Poverty by itsclf is not the test of backwardness, for if it were so,
most people in this country-would be in a position to claim reservation.
Janki Prasad Farimoo & Ors. v. State of Jammu & Kashmir & Ors., [1973)
3 SCR 236, 285, Reservation for all would be reservation for none, and that
would be an ideal condition if affluence, and not poverty, was its basis. But
unfortunately the vast majority of our people are not blessed by affluence
but afflicted by poverty. Poverty is a disgrace to any nation and the
resultant backwardness is a shame. But the Constitution envisages reserva-
tion for those persons who are backward becavse of identified prior
victimisation and the consequential poverty. Poverty invariably results in
social and educational backwardness. In all such cases the question to be
asked, for the purpose of reservation, is whether such poverty is the result
of identified historical or continuing discrimination, No matter what caused
the discrimination and exploitation; the question is, did such inequity and
injustice result in poverty and backwardness.

It is possible that poverty to which classes of citizens are reduced
making them socially and educationally backward is the ultimate result of
prior discrimination and continuing exploitation on account of their
religion, race, caste, sex, descent, place of birth or residence. Identification
of their social and educational backwardness with reference to their
proverty is valid, if the ultimate cause of poverty is prior discrimination and
its continuing evil etfects, albeit, by reason of their religion, race, caste etc.
Members of religious minorities or low castes or persons converted from
amongst tribals or harijans to other religions, but still suffering from the
stigma of their origin, or persons of particular areas or occupations sub-
jected to discrimination rooted in religious or caste prejudices and the like
or to economic exploitation, forced labowr, sacial isclation or other vic-
timisation may And themselves sinking deeply iato ingscapable and abysmal
poverty, disease, bondage and helplessness. ‘The classes of citizens who are
deplorably poor automatically become socially backward’. M.R. Balaji &
Ors. v. State of Mysore, [1963] Supp, 1 SCR 439 at 460, In all these cases,
if classes of victims afflicted by poverty and disease are identified as socially
and educationally backward, as in the case of the Scheduled Castes and
the. Scheduled Tribes, by reason of past socigtal or Government or any
other kind of discrimination or exploitation, they qualify for reservation,

<
-t
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See Janki Prasad Parmoo & Ors. v. State of Janumu & Keskmir & Ors.,
[1973] 3 SCR. 236, 299,

Poverty reduces a man to a state of helplessness and ignorance. The
poor have no social status. They have no access to learning, Over the years
they invariably become socially and educationally backward. They may have
no place in society and no education to improve their conditions. For them,
employment in services on the basis of merits is a far cry. All these persons,
along with other disadvantaged groups of citizens, are the favourites of the
law for affirmative action without recourse to reservation. What* required
for the further step of reservation is proof of prior discrimination resulting
in proverty and social and educational backwardness, It is not every class
of poverty stricken persons that is chosen for reservation, but only those
whose proverty and the resultant backwardness are traceable to prior
discrimination, and whose backwardness, furthermore, is comparable to
that of the Scheduled Castes and the Scheduled Tribes. This is a fair and
equitable adjustment of constitutional values without placing any undue
burden on particular classes of citizens. State of Uttar Pradesh v. Pradip.
Tandon & Ors., [1975] 2 SCR 761, State of Ketala & Anr. v. NM., Thoras
& Ors., [1976] 1 SCR 906, 960, 997, Kurnari K.8. Jayasree & Anr. v, State of
Kerala & Anr,, [1977] 1 SCR 194; K.C. Vasanth Kumar v. State of Karmataka,
(1985} Supp. 1 SCR 352, 399, 400,

. Article 16 deals with equality of opportunity in matters of public
employment. The kind of backwardness which is required to attract the
special provisions protecting the backward classes of citizens under Article
- 16 in respect of public employment is identical to the social and educational
backwardness mentioned in Article 15(4). M.R. Baiaji & Ors. v. State of
Mysore, [1963] Supp. 1 SCR, 439, 474; Janki Prasad Panimoo & Ors. v. State of
Jammu & Kashmir & Ors., [1973] 3 SCR 236. These two Article are facets of
equality specially guaranteed to citizens, while Article 14 prohibits the State
from denying to any person equality before the law or the equal protection of
the laws. State of Kerala & Anr. v. N.M. Thomas & Ors,, [1976] 1L SCR 906, 956.
Clause (1) of Article 16 guarantees equality of opportunity for all citizens in .
matters of employment or appointment to any office under the State. The
very concept of equality implies recourse to valid classification for preferen-
ces in favour of the disadvantaged classes of citizens to improve their condi-
tions 50 as to enable them to raise themselves to positions of equality with the
more fortunate classes of citizens. Clause (2) prohibits discrimination against
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any cilizens in respect of any pubtic employment ‘on grounds only of religion,
race, caste, sex, descent, place of birth, residence or any of them’, Article 16
thus guarantees equality of opportunity and prohibits discrimination of any
kind solely on any one or more of the grounds mentioned in clause (2).
Nevertheless, clause (4) of this Article provides that it is open to the State to
make ‘any provision for the reservatior of appointments or posts in favour of
any backward class of citizems which, in the opinion of the State; is.not
adequately represented in the services under the State’, It is an cnabling
provision conferring a discretionary power on the State; an ameliorative
harmonisation of conflicting norms to stretch to the utmost extent the fron-
tiers of equality; an emphatic assertion of equality between equals and
inequality between unequals so as to achieve the maximuim degree of qualita-
tive and relative equality by means of affirmative action even to the point of
reservation. It is in the nature of an exception or a proviso to the general rule
of equality: The General Manager, Southern Railway v. Rangachari, [1962] 2
SCR 586, 599; M.R, Balaji (supra) at p. 473; State of Andhra Pradesh & Anr. v,
P. Sagar, [1968] 3 SCR 595; State of Kerala & Anr. v. NM. Thomas & Ors.,
[1976] 1 SCR. 906; Akhil Bhartiva Soskit Karamchan Sangh (Railway) v. Union
of India & Ors, [1981) 2 SCR 185; Triloki Nath & Anr. v. State of Jammu &
Kashmir & Ors., [1969] 1 SCR 103, 104; C.A. Rajendran v. Union of India &
Ors,, [1968] 1 SCR 721, 730, 733; State of Punjab v. Hiralal & Ors., [1971] 3
SCR 267, 272; T. Devadasan v. The Union of India & Anr,, [1964] 4 SCR 680.
Dr. Ambedkar called it an exception; see Constituent Assembly Debates, Vol
7 (1948-49) p. 702 (queted above).

The twin conditions to warrant reservation under Article 16(4) are:
backwardness of the chosen classes of citizens and their inadequate repre-
sentation 1n the public services. The backwardness of the classes of citizens
mentioned in Article 16(4) is, as stated earlier, of the same degree and
kind of social and educational backwardness as postulated in Axticle 15(4).
‘Article 16(4) is meant for the protection of the Scheduled Castes and the
Scheduled Tribes and ather comparably backward classes of citizens who
are the unfortunate vichms of continuing ill effects of identified prior
discrimination.

Whether the conditions postulated for reservation are satisfied or not
is a matter on which the State has to form an opinion. But the opinion of
the State must be founded on reason. The satisfaction on the basis of which
an opinion has been formed by the State must be rationally supported by

B
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an objective consideration. The State must take into account all relevant
matters and eschew from its mind all irrelevant matters, and made a propet
assessment of the competing claims of classes of citizens and evaluate theit
respective backwardness before it comes to the conclusion that particular
classes of citizens are so backward and so inadequately represented in the
public services as to be worthy of special protection by means of reserva-

tion. This must be an objective evaluation of the competing claims for_

reservation. Any such conclusion must be subject to periodic administrative
review by a permanent body of experts with a view to adjustment and
readjustment of the State action in accordance with the changing cir-
cumstances of the beneliciaries of such action. The coaclusion thus pcn-
odically arrived at by such administrative reviewing body must necessarily
pass the test of judicial review whenever challenged. 4. Peeriakanippan eic.
v. State of Tamil Nadu & Ors., [1971] 2 SCR 430, No matter whether such
orders are regarded as legislative or executive or whichever nomenclature
one may ascribe (o it, the test for judicial review laid down in Shri Sitaram

Sugar Company Ltd. & Anr. Eic. v. Union of India & Ors., [1990] 1'SCR -

909, must necessarily govern consideration of such questions. After an
exhaustive review of authorities on the point, a Constitution Bench of this
Court stated: -

"The true position, therefore, ’is that any act of the
repository of power, whether legislative or administrative ,
or quasi-judicial, is open to challenge if it is in conflict with
the Constitution or the governing Act or the general prin-
ciples of the law of the land of it is S0 arbitrary or un-
reasonable that no fair minded authority could ever have
made it”. p, $46.

See also the principle discussed in ‘Supreme Count Employees' Welfare
Association v. Union of India & Anr., [1989] 4 SCC 187,

Identification of backwardness is an ever continuing process of in-
clusion and exclusion, Classes of citizens entitied to the Constitutional
protection of reservation must be constantly and periodically identified for
their inclusion and for the exclusion of those who do not qualify. To allow
the undeserved to benefit by reservation is to deny protection Lo those who

-are meant to be protected. As stated by this Court in 4. Peeriakaruppan

etc. v. State of Tamil Nadu & Ors,, [1971] 2 SCR 430 at 444

A
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*...But all the same the Government should not proceed on
the basis that once a class is considered as a backward class
it should continue to be backward class for all times. Such
an approach would defeat the very purpose of the reserva-
tion because once a class reaches a stage of progess which
some modern writers call as take off stage then competition
is necessary for their future progress. The Government
should always keep under review the question of reserva-
tion of seats and only the classes which are really socially
and educationally backward should be allowed to have the -
benefit of reservation, Reservation of seats should not be
allowed to become a vested interest.... It must be remem-

_ bered that the Government’s decision in this regard is open
to judicial review".

. Any affirmative action must be supported by a valid classification and
must have a rational nexus with the object of redressing backwardness. It
is much more so where such programmes totally exclude from considera-
tion persons owtside the chosen classes without regard to merits becuase
of the set aside quotas. It does not matter whether clause (4) of Article 16,
like clause (4) of Article 15, is scen as a proviso or an exception or, in the
words of Mathew, ], a legislative device to cmphasise the “extent to which
equility of opportunity could be carried, viz, even up to the point of
making reservation’. Stafe of Kerala & Anr. v. NM. Thomas & Ors,, {1976]
1 SCR %06, 956. N.M. Thornas apart, this Court has gencrally treated clause
(4) as an exception or a proviso to he gencral rule of equality enshrined in
Article 16(1). Rangachan (supra); M.R. Balaji (supra) at P. 473; P. Sagar
(supra); Akhil Bhaniya Soshit Karamchari Sangh (Railway) (supra); Triloki
Nath (supra). CA. Rajendran (supra); Hiralal, (supra); T. Devadasan
(supra); Dr. Ambedkar cafled‘it an exception; see Constituent Assembly
Debates. Vol. 7 (1948-49) p. 702 (quoted above), Call it what one will - an
exception or proviso or what - and semantics apart, reservation by reason
of its exclusion of the generality of candidates competing solely on merits
must be narrowly tailored and strictly construed so as to be consistent with
the fundamental constitutional objectives. Clause (4), scen in whatever
colour, is a very powerful and potent weapon which causes lasting ill effects
and damage unless justly and appropriately used. It is not a remedy for all
kinds of disadvantages and disabilities and for all classes of people. It is a
special and powerful weapon to wield which with less than the very special
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care and cauwtion and otherwise than in the inost exceptional situations,
peculiar to extreme cases of backwardness, that the Constitution envisages
is to give rise to invidious reverse discrimination exceeding the strict
bounds of Article 16(4) and to create hateful caste-prejudices and divisions
between classés of people.

Articles 15(4) and 16(4) refer to the same classes of backward
citizens. But they do not refer to identical remedics. While Article 15(4)
speaks of special provisions for the advancement of backward classes,
Article 16(4) expressly permits the State to make reservation of appoint-
ments or posts in public services in favour of such classes. It is true that
both are enabling provisions allowing the State to adopt such affirmative
action programmes as are necessary including reservation of seats or posts.
But, unlike Article 16(4), Article 15(4) is not so worded as to suggest that
it is exclusionary in character. The ‘special provision’ contemplated in
Article £5(4) is an emphatic reference to the affirmative action which the
State may adopt to improve the conditions of the disadvantaged members
of the backward classes of citizens. Significantly, Article 15(4) does a0t
specifically speak of reservation, but it has been generally understood to
include that power. M.R. Balaji & Ors. v. State of Mysore, [1963] Supp. SCR
439, While the State may adopt all such affirmative action programmes as
it deems necessary for all disadvantaged persons, any special provision
amounting to reservation and consequent exclusion from consideration of
all the others in respect of the reserved quota in matters falling outside
Article 16(4) must be subjected to even grcatcr scrutmy than in the case

of those falling under it.

The concept of equality is not inconsistent with reservation in public
services because the Constitution specially says so, but, in view of its
exclusion of others irrespective of merils, it can be resorted to only where
warranted by compelling State intercsts postulated in Article 16. The State
must be satisfied that in order to achieve equality in given cases, reservation
is unavoidable by reason of the nature and degree of backwardness,
Reservation must be narrowly tailored to that end, and subjected to striet
scrutingy.

Affirmative action to redress the conditions of backward classes of
citizens may be adopted either by a programme of preferential treatment
e-xtcndiqg cerlain special advantages to them or by reservation of quotas
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in their favour to the total exclusion of everybody outside the favoured
groups. The validity of both these measures depends on classification
founded on intelligible differentia having rational and substantial nexus
with the object sought to be achicved, ie., the redressal of backwardness.
And such differentiation or classification for special preference must not
be unduly unfair to the persons left out of the favoured groups.

While preferenfial treatment without reservation merely aids the
backward classes of citizens to compete more effectively with the more
meritorious and forward classes of citizens, the more drastic measure of
reservation totally excludes all classes of people falling outside the back-

- ward classes cf citizeéns from competing in the reserved quota of seats or

posts. No matter what qualifications they posses and how superior are their
merits, these persoas not belonging to the preferred groups are prevented
from competing with those of the preferred groups in respect of the
reserved seats or posts, while candidates belonging to the preferred groups
are entitled to compete for any ‘seat or post, whether in the general
category or in the reserved quota.

Preference without reservation may be adopted in favour of the
chosen classes of citizens by prescribing for them a longer period for
passing a test or by awarding additional marks or granting other advantages
like relaxation of age or other minimum requirements, (Se¢ the preferential
treatment In State of Kerala & Anr. v. N.M. Thomas & Ors., [1976] 1 SCR
9C6. Furthermore, it wonld be within the discretion of the State to provide
financial assistance to such persons by way of grant, scholarships, fee
concessions etc. Such preferences or advantages are like temporary
crutches for additional support to enable the members of the backward
and other disadvantaged classes to march forward and compete with the
rest of the people. These preferences are extended to them because of their -
inability otherwise to compete effectively in open selections on the basis of
werits for appoiatment to posts in public services and the like or for
selection to pcadenne cowrses. Such preferences can be extended to all
disadvantaged classes of citizens, whether or not they are victims of prior’

‘diserimination. What qualifies persons for preference is backwardness or

disadvantage of any kind which the State has a responsibility to ameliorate.
The blind and the deal, the dumb and the maimed, and cther handicapped
persons qualify for preference. So do all other classes of citizens who are
at a comparative disadvantage for whatever reason, and whether or not
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~ they are victims of prior discrimimation. All these persons may be A
.~ _beneficiarics of preferences short of reservation. Any such preference,
although discriminatory on its face, may be justified as a benign classifica-
tion for affirmative action warranted by a conmpelling state interest.
In addition to such preferences, quotas may be provided exclusively
reserving posts in public services or seats in academic institutions for
backward people entitled to such protection, Rescrvation is-intended to
redress backwardness of a higher degree. Rescrvalion prima facie is the
very antithesis of a frec and open selection, It is a discriminatiory exclusion
~of the disfavoured classes of meritorius candidates: M.R. Balaji (supra). It
is mot a case of merely providing an advantage or a concession or
preference in favour of the backward classes and other disadvantaged
groups. It is not even a handicap to disadvantage the forward classes-so as
to attain a measure of gualitative or relative equality between the two
groups. Reservation which excludes from consideration all those persons
falling outside the specialty favoured groups, irrespective of merits and
qualifications, is much.more positive and drastic a discrimination - albeit
to achicve the same end of qualitative equality - but unless strictly and
norrowly tailored to a compelling constitutional mandate, it is unlikely to
qualify as a benign discrimination. Unlike in the case of other affirmative
action programmes, backwardness by itself is not sufficient to“warrant
reservation, What qualifies for reservation is backwardness which is the E
result of identified past discrimination and which is comparable to that of
the Scheduled Castes and the Scheduled Tribes, Reservation s a remedial
action specially addressed to the ill effects stemming from historical dis-
crimination. To ignore this vital distinction between affirmative action short
of reservation and reservation by a predetermined quota as a remedy for F
past inequilies is to ignore the special characteristic of the constitutional
grant of power specially addressed to the constitutional recongnised back-
wardness.

The object of the special protection guaranteed by Article 15(4) and
16(4) is promotion of the backward classes. Only those classes of citizens who G
are incapable of uplifting themselves in order 1o join the mainstream of
upward mobility insociety are intended to be protected, The wealthy and the
powerful, however socially and educationally backward they may be by
reason of their ignorance, do net require to be protected, for they have the
necessary strength to lift themselves out of backwardness. The rich and the H
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powerful are not the special favourites of the Constitution. Backward they
may be socially and educationally, but that is a shame which they have the
steam to remove and the constitution does not extend to them the special
protection of reservation. It is not sufficient that the persons meant to be
protected are backward merely by reason of illiteracy, ignorance and social
backwardness, If they have, inspite of such handicaps, the necessary financial
strength to raise themselves, the Constitution does not extend to them the
protection of reservation. The chosen classes of persons for whom reserva-
tion is meant are those who ar¢ totally unable to join the mainstream of
upward mobility becavse of their utter helplessness arising from social and
educational backwardness and aggravated by economie disability.

Any State action resulting in reservation must, therefore, be so
tailored as to weed ont and exclude all persons who have attained a certain
predetermined ¢conomic level. Only persons falling below that level must
qualify for reservation, This economic level has of conrse to be varied from
time to time in accordance with the changing value of money. See the Gowt.
Order upheld by this Court in Kuman K.S. Jayasree & Anr. v. State of Kerala
& Anr., [1977] 1 SCR 194,

The directive principle contained in Article 46 emphasises the over-
riding responsibility and coinpelling interest of the State to promote the
educational and economic interests of the weaker sections of the people,
and, in particular of the Scheduled Castes and the Scheduled Tribes. They
have to he protected form social injustice and all forms of exploitation, This
principle must necessarily guide the construction of Articles 15 and 16. All
affirmative action programmes must be inspired by that principle and
addressed to that end. Whether such action should be in the nature of
preferences or by recourse to reservation is a matter on which the State
must, by an objective evaluation of the degree and nature of backwardness
and with reference to other constitutional principle, come to a conclusion.

The State has a vital interest to uphold the efficiency of administra-
tion, To ignore efficiency is to fail the nation. Any step taken by the State
in considering the claims of members or the Scheduled Castes and
Scheduled Tribes for appointment to public services and posts must be
conststent with the maintenance of efficiency of administration. This prin-
ciple, as stated in Article 335, must necessarily guide all affirmative action
programmes for backward and other disadvantaged classes of people in
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matters of appointment to public services and posts, Likewise, efficiency
being a compelling State interest, it must strictly guide affirmative action
in matters of admission to academic institutions, and more so in specialised
institutions of higher learning, for in the final analysis efficiency of public
administration is governed by the quality of education and the’skill of the
scholars, To weaken efficiency is to injure the nation, Any reservation made
without due regard to the command of Article 335 is invidious and imper-
missible. The General Manager, Southern Railway v. Rangac{m', [1962] 2
SCR 586; Akhil Bhartiya Soshit Karamchari Sangh (Railway) v. Union of
India & Ors, [1981] 2 SCR 185,

Dr, Ambedkar was unequivocal when he declared that rescrvation
must be confined to a minority of the available posts, lest it should destory
the very concept of equality and thus undermine democracy. Any sxcessive
reservation or any unnecessarily prolonged reservation will result in in-
vidious discrimination. Whay exactly is the total percentage of reservation
at a given time is a maiter for the State to decide, dependent on the need
of the time. But in no case shall reservation overstep the strict boundaries
of minority of seats or posts or outlast the reason for it. It must remain
well below 509% of availabls seats or posts, Every reservation must be made
with a view to its early termination on the successful accomplishment of its
object,

It has been contended that reservation can be made not only at the
time of initial appointment to a service, but also at the time of promotion
to a higher post, Although this point does not directly arisc from the
impugned orders, it is too vital an aspect of the concept of rescrvation
under Article 16(4) to be overlocked, and it requires, therefore, to be dealt
with, albeit briefly, and particularly in deference to the submissions at the
bar. This important question must be considered with reference to the
overriding principle of fairness and efficiency of administration.

To be overlooked at the time of promotion in favour of a person who
is junior in service and having no claim to superior merits is to cause
frystration and passionate prejudice, hostility and ill will not only in the
mind of the overlooked candidate, but also in the minds of the generality
of employees. Any such discrimination is unfair and it causes dissatisfac-
tion, indiscipline and inefficiency.

Artticle 335 requires that "in the making of appointments to services
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and posts in connection with the affairs of the Union or of a State" the
claims of the members of the Scheduled Castes and Scheduled Tribes must

be considered ‘consistently with the maintenance of efficiency of

administration’. If that is the constitutional mandate with regard to the
- Scheduled Castes and the Scheduled Tribes, the same principle must
necessarily hold good in respect of all backward classes of citizens, The
requirement of efficiency is an overriding mandate of the Constitution. An
inefficient administration betrays the present as well as the future of the
nation.

‘Reservation of appointments or posts’ mentioned in Article 16(4) is
with reference to appointments ‘in favour of any backward class of citizens
which, in the opinion of the State, is not adcquately represented in the
services under the State’, The condition precedent to making any such
reservation is the satisfaction of the State as to the inadequate repre-
sentation of any backward class of citizens in the services under the State.
In respect of amy such class, it is open to the State to make ‘any provision
for the reservation of appointments or posts’,

An appointment is necessarily to a post, but every appointment need

not necessarily be to a post in a service. An appintiment to an ex-cadre post
is as much as appointment to a post as it is in'the case of a cadre post.
The words “appointments or posts’ used in the alternative, and in respect
of which rescrvation can be made, indicate that the appointment con-
templated in Article 16(4) is not necessarily confined to posts in the
services, but can be made to any post whether or not borne on the cadre
of a service. Inadequate representation of any backward class of citizens
enables the State to make provisions for the reservation of ‘appointments
or posls’,

The word *post’ is often used in the Constitution in the wider sense
for various purposes [see for example, Articles 309, 310(1) and 335). It is
in that sense that the words ‘appointments or posts’ in Article 16(4} should

" be vnderstood. The reasoning to the contrary in The General Manager,
Southern Railway v. Rangachan, {1962] 2 SCR 586 was partly influenced by
certain concessions made by the respondents’ counsel as to the nature of
the post contemplated in Article 16{4) and the applicability of reservation
to selection posts. .

The object of rescrvation is to maintain numerical and qualitative or

-
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' \ relative equality by ensuring sufficient ’r/cprascntation for all classes of A
citizens, In whichever service backward class of citizens is inadequately
represented, it is open to the State to create sufficient number of posts for
direct appointments. No matter whether the appointment is made to a
cadre post or an ex-cadre post, the State action is beyond reproach so long
as the constitutional objective of numerical and qualitative equality of

\Opportunity is maintained by making direct appointments at the ap-
propriate levels whenever inadequate representation of any backward class

‘ in the services is noticed by the State.

The intitial appointments may be made at various levels or grades of
the hierarchy in the service. There is no warrant m Article 16(4) to
conclude from the expression ‘reservation of appointments or posts' that
reservation extends not merely to the initial appointment, but to every stage
of promotion, Once appointed in a service, any further discrimination in
matters relaling to condilions of service, such as salary, increments, promo--
tions, retirement benefits, ete. is constitutionally impermissible, it being the
very negation of equality, fairness and justice,

To construe the expression ‘post’ so as to make reservation ap- .
plicable at the stage of promotion by selection or otherwise is to unduly
and unfairly discriminate’ against persons who are already in the service
and are senior and no less meritorious in comparision to the reserved E
candidates. Promotion by selection, though based on merits, is ultimately
governed by seniority, for the concerned rules generally provide that, where
merits are equal, officers will be ranked according to their seniority, In the
case of promotion by seniofity subject to fitness, merits are not entirely
disregarded, for even a scnior officer can be overlooked in favour of a g
junior officer, if the former is found to be unfit for promotion. In all
promotions, whether by sclecion or otherwise, merits and seniority are

\  both significantly relevant and reservation of such posts in distegard of
these two elements will resolt in invidious diserintination.

In whichever post that a member of a backward class is appoinicd, G
. reservation provisiens arc attracted at the stage of his initial appointment and
not subscquently. Further promotions mut be governed by common rules
" applicable ta all employees of the respective grades. Reasoning o the con-
trary in decisions, such as The General Mandger, Sowthem Railway v. Ran-
gachari, [1962] 2 SCR 586; State of Punjab v. Hirala! & Ors., {1971] 3SCR 267, H
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“ ,
A Akhil Bharatiya Soshit Karmachan Sengh (ka:‘lway} v. Union of India & Ors,,
[1981] 2 8CR 185, iz not warranted by the language of the Contitution.

The Constitution does not permit any citizens to be treated unfarily
or uaequally. To maintain numerical and qualitiative equality and thus
ensure adequately effective representation of the backward classes in the

B scrvices, it is-open to the Statc to make dircct appointments at various
levels or grades of the service, and make appropriate provisions for reser- 7
vation in respect of such initial appomtments Once appointed to a post,
any further discrimination by reservation in regard te conditions of service
including promotion is impermissible, Any deviation from this golden rule

¢ of justice and equality is unconstitutional.

Reservation is the extreme limit to which the doctrine of affirmative

action can be extended. Beyond the strict confines of clause (4) of Article

16, reservation in public employment has no warrant in the law for it then

becomes the very antithesis of equality. While reservafion is impermissible

D' for appointment to higher posts by promotion from lower posts, any other

legitimate affirmative action in favour of disadvantaged classes of citizens

by means of valid classification is perfectly in accordance with the mandate

of Article 16(1). It is within the discretion of the State to extend to all

disadvantaged groups, including any backward class of candidates,

g Ppreferences or concessions such as longer period of minimum time to pass
qualifying tests etc. [see N.M. Thomas (supra)].

Reservation affords backward classes of citizens a golden oppor-
tunity to serve the nation and thus gain security, status, comparative
affluence and influence in decision making process. But it is wrong to see

F it as a mere weapon to capture power, as suggested at the bar. In a
democracy, real power lies in the ballot and it is exercised by the majority.
Any attempt to project the concept of reservation under dause (4) as a
weapon of agprandisement to gain power will result in the creation of a
meaningless myth and a dangerous illusion which wilf ultimately distort the
;G constitutional values,

It is possible that large segments of population enjoying well
entrenched political advantages by reason of numerical streagth may claim
“backward class” status, when, on correct principle, they may not qualify to
be so regarded. If such claims were to be conceded on extrancous con-

H sideration, motivated by pressures of expediency, and without due regard
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to the nature and degree of backwardness, the very evil of discrimination
which is sought to be remedied by the constitution would be in danger of
being perpetuated in the reverse at the expense of merit and efficiency and
contrary to the interests of the truly backward classes of citizens who are
the constitutionally intended bcncﬁc:ancs of reservation, In the words of
Krishna Iyer, I -

N i .
"....To lend immortality to the reservatioa policy is to defeat
its raison de’etre; to politicise this provision for communal
support and Party ends is to subvert the solemn undertak-

ing of Art. 16(1)...".

Akhil Bharativa Soshit Karamchari Sangh (Railway) v.
Linion of India & Ors., {1981] 2 SCR 185 at 203.

The sooner the need for rcscrvatiqn' is brought to an end, the better
it would be for the nation as a whole. The sooner we redressed all
disabilitics and wiped out all traces of historical discrimination, and
stopped identifying classes of citizens by the stereotyped, stigmatised and
ignominious label of backwardness, the- stronger, healthier and better
united we would have emerged as a nation founded on diverse customs,
practices, religions .and languages but knitted together by innumerable
binding strands of common culture and tradition.

1

General Observations:

It is wrong and unwise to see affirmative action merely as a penance
or an atonement for the sins of past discrimination. It is not.retributive
justice on wrong doers. It is corrective and remedial justice to compensate
the victims of prior injustice. It is not merely focussed on reparation for
past meqmtles It is a forward looking balancing act of reformative s.oc:lal
engineering; an architecture of a better future of harmonious relattonahlp
amongst all classes of citizens; an equitable redistribution of commumty

' resources with a view to the greatest happiness of the greatest mumber of

peaple.

It is true that am important aspect of State intergst in initiating
affirmative action is to.correct or remedy the evil effect of inequities
stemming from prior discrimination, but the focus in any such action must
be on the victims and not on the wrong doers. The constitintional mandate
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is to rescue the victims of prior discrimination and not to punish the wrong
doers. The sins of the past shall not visit upon the present either by allowing

. its ill effects to continue or by taking retributive action as retaliation upon

U:’;

G

H

the wrong doers, The task of nation building is not to open up the wounds

.of the past, but to allow them to heal by negativing its ill effects and wiping
off injustice stemming from it. Any present or contunuing discrimination
is, of course, remediable or punishable under the law. Removal of inejui-
ties is the reison d'etre of any affirmative action\

Discrimination in any form hurts as there is an element of deprivation
of the legitimate expectations of classcs of people wpon whom the in-
evitable comsequences of any such action must necessarily fall. Any unfair
and undue deprivation of any class of people is constitutionally impermis-
sible. ' :

Reservation of posts or seats for the benefit of some and to the
exclusion of others is inherently unjust, and unfair unless strictly brought
within reasonable limits, The only legitimate object of excluding the
generality of people and conferring a special benefit upon the chosen
classes is to redeem the latter from their backwardness,

Reservation should be avoided except in extreme cases of acute
backwardness resulting from prior discrimination as in the case of the
Scheduled Castes and the Scheduled Tribes and other classes of persons
in comparable positions. In all other cases, preferential treatment short of
reservation can be adopted. Any such action, though in some respects
discriminatory, is permissible on the basis of a legitimate classification
rationally related to the attamment of equality in all its aspects.

Any attempt to view affirmative action as merely retributies or to
unduly over-emphasise its compensatory aspect and widen the scope of
! reservation beyond minority of posts or seats is to practice excessive and
| invidious reverse discrimination. To project particular castes as legitimate -
claimants for such compensatory discrimination, without due regard to the
nature and degree of their backwardness, is to invite the public wrath of
stigmatising prejudice against them, thereby promoting caste batred and
. separatism, Any such stereotyped and stigmatised approach to this soul
seaching sociological problem is to distort the fairness of the political and
constitutional process of adjustment and readjustment amongst classes of
people in our country,
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~ Affirmative action is not merely compensatory justice, which it is, but
is also distributive justice seeking to ensure that community resources are
more equitably and justly shared among all classes of citiznes. Further-
more, from the point of view of social utility, affirmative action promotes
maximum well-being for the society as a whole and strengthens forces of
national integration and general economic prosperity.

Any benign affirmative action with a view to equality amongst classes
of citizens is a constitutionally permitted programme, but the weapon of
reservation must be carefully and sparingly used in order that, while the
victims of past” discrimination are appropriately compensated, the
generality of persons striving to progress on their own merits do not
become victims of excessive, unfair and invidious reverse discrimination.
Affirmative action must find justification in the removal of disadvantages
and not in their impostition. Se¢ Tribe, American Constitutional Law, 2nd
edn. (1988) pp. 1521-1554; Kathleen M. Sullivan, Sins of Discrimination:
Last Term’s Affirmative Action Cases. Harvard Law Review, Vol. 100, p. 78
(1986-87); Marc Galanter, Competing Equalities, (1984); Myrl L. Duncan,
The Future of Affirnative Action: A Jurisprudential{Legal Critigue, Harvard
Civil Rights Civil Liberties Law Review, Vol. 17, 1982, p. 503; The Rights
of Peoples, Edited by James Crawford, Oxford (1988).

Suntmary:.

(1) It is open to the State to adopt'v;tlid classification and make

special provisions for the protection of classes of citiznes whose compara- -

tive backwarduess the State has a mandate to redress by affirmative action
programmes. Any such programme must be strictly tailored to the constitu-
tional requirement that no citizens shall be excluded from being considered
on the basis of merits for any public employment except to the extent that
a valid reservation has been made in favour of backward classes of citizens.

(2) The Constitution prohibits discrimination on grounds only of
religion, race, caste, sex, descent, place of birth, residence or any of thém.
Any discrimination solely on any one or more of these prohibited grounds
will result in mvidious reverse diserimination which is impermissible. None
of these grounds is the sole or the dominant or the indispensable criterion
to identify backwardness which qualifies for reservation. But cach of them
is, in conjunction with factors such as poverty, illiteracy, demeaning oc-
cupation, malmatrition, physical and intellectual deformity and like disad-

G

H
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vantages, a relevant criterion to identify socially and educationally back-
ward classes of citizens for whont reservation is intended, '

{3) Reservation contemplated under Article 16 is meant cxclusii'eIY
for backward classes of citizens who are not adequately represented in the
services under the State.

(4)Only such-classes of citizens who are socially and .educationally
backward are qualified to be identified as backward classes. To be accepted
as backward classes for the purpose of reservation under Article 15 or
Article 16, their backwardaess must have been either recognised by means of
a notification by the President under Article 341 or Article 342 doclaring
them-to be Scheduled: Castes  and Scheduled ‘Tribes, or; on an objective
consideration, identified-by the State to be socially and cducationally so
backward by reason of idestified prior discrimination and its continuing il
effects as to be comparable to the Scheduled Castes or the Scheduled Tribes.
In the case of the Scheduled Castes or the Scheduled Tribes, these conditions
are, in view of the notifications, presumed to be satisfied. In the case of the
other backward classes of titiznes qualified for reservation, the burden is on
the State to show that these classes have been subjected to such discrimipa-
tion in the past that they are reduced to a state of helplessness, poverty and
consequential social and educational backwardness as in the case of the
Scheduled Castes and the Scheduled Tribes, In other words, reservation s,
meant exclusively for the Harijans, the Girijans, the Adivasis, the Dalits or
other like "depressed" classes or races or tribes most uafortunately referred
to in the past as the "untouchables' or the "outcastes” by reason of their being
born in what was wrongly regarded as low castes and associated with what
was equally wrongly treated as demeaning occupations, or any other class of
citiznes afflieted by like degree of povertv and degradation caused by prior
and continuing discrimination and exploitation, whatever be theit professed

faith, religion or caste. These classes of citizens, segregated in sloms and

ghettos and afflicted by grinding poverty, disease, ignorance, ill health and
backwardness, and baunted by fear and anxiety, are the constitutionally
intended beneficiaries of reservation, not because of their castes or occupa-
tions, which are merely incidental facts of history, but because of their
backwardness and disabilities stemming from identified past or continuing
inequities and disceimination,

{5) Members of the Scheduled Castes or the Scheduled Tribes do
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not lose the benefits of reservation and other affirmative action program-
mes intended for backward classes merely by reason of their conversion
from the Hindu or the Sikh or the Buddhist religion to any other religion,
and all snch persons shall continue to be accorded all such benefits until

such time as they cease to be backward.

(6) Identification of backward classes for the purpose of reservation
with reference to historical discrimination and its continuing ill effects is,
however, subject to the overriding condition that no person whose means
exceeded a predetermined economic level shonld be entitled to the protec-
tion of reservation, however backward he may be socially and educationally.
He may, however, be considered for the benefits of other affirmative action
programmes, but in doing so his comparative affluence in relation to other
backward class candidates may be a relevant consideration to exclude him,

{7 Once a class of citizens is identificd on correct principle as
backward for the purpose of reservation, the "means test” must be strictly
and uniformly applied to exclude all those persons in that class reaching
above the predetermined ecomomic level

(8) Rescrvation in all cases mast be confined to a minonty of
available posts or sealts so as not to unduly sacrifice merits. The number of
seats or posts reserved under Article 15 or Article 16 mmst at all times
remain well below 50% of the total number of seats or posts.

(%) Reservation has no application to promotion. It is confined to
initial appointment, whichever be the level or grade at which such appoint-
ment is made in the administrative hierarchy, and whether or not the post
in question is borne on the cadre of the service.

(10) Once reservation is strictly confined to the constitutionally in-
tended beneficiaries, as aforesaid, there will probably be no need to
disappoint any deserving candidate legitimately seeking the benefit of
reservation, for there will then be sufficient room well within the 50% limit
for all candidates belonging to the backward classes as properly deter-
mined on correct principle. In that event, questions such as caste or
religion will become merely academic and the competing maddening ruch
for "backward" label will vanish.

(11) A periodic administrative review of all affirmative action
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A programmes, including reservation of seats or posts, must be conducted by
a specially constituted Permanent Authority with a view to adjustment and
readjustment of such programmes in proportion to the nature, degree and
extent of backwardness. All such programmes must stand the test of

_judicial review whenever challenged. Reservation being exclusionary in
character must necessarily stand the test of heightened administrative and
judicial solicitude so as to be confined to the strict bounds of constitutional
principles.

(12) Whenever and wherever poverty and backwardness are iden-

tified, it is the constitutional responsibility of the State te initiate economic

¢ and other measures to ameliorate the conditions of the people residing in

those regions. But economic backwardness without more does not justify
reservation.

(13) Poverty demands affirmative action. Its eradication is a constitu-

tional mendate. The immediate target to which every affirmative action

D programme contemplated by Article 15 or Asticle 16 is addressed is

poveety causing backwardmess, But it is only such poverty which is the

continuing ill-effect of identified prior discrimination, resulting in back-

wardness compatable to that of the Scheduled Castes or the Scheduled
Tribes, that justifies reservation.

{14) While reservation is a remedy for historical discrimination and
its continuing ill effects, other afirmative action programmes are intended
to redress discrimination of all kinds, whether current or historical.

(15) Any legitimate affirmative action must be supported by a valid
F classification based on an intelligible differentia distinguishing classes of
citizens chosen for the protective measures from the generality of citizens
excinded from such measures, and such differentia must bear a reasonable
nexus with the object sought to be achigved, namely, the amelioration of
the backwardness of the chosen classes of citizens, which implies a
reasonable proportion between the aim of the action and the means
employed for its accomplishment, and its discontinuance upen the ac-
complishment of the object.

(16) In the final analysis, poverty which is the ultimate result of
mequities and which is the immediate cause and effect of backwardness
H bas to be eradicated not mercly by reservation as aforesaid, but by free
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medical aid, free elementary education, scholarships for higher education
and other financial support, free housing, self-em nt and settlement
schemes, effective implementation of land rcforms, strict and impartial
operation of the law-enforcing machinery, industralisation, construction of
roads, bridges, culverts, canals, markets, introduction of transport, free
supply of water, electricity and other amecliorative measures particularly in
arcas densely populated by backward classes of citiznes.

CONCLUSIONS:

A, The validity of the impugned Government Orders
providing for reservation of posts depends on convinc-
ing proof of proper identification of backward classes
of citizens by recoursc 1o rolevant criteria, such as
poverty, illiteracy, disease, unhygienic living condi-
tions, low caste and consequential isolation, and in
accordance with correct principle, i.e., with reference
to the continning ill effects of historical discrimination
resulting in social and educational backwardness com-
parable to that of the Scheduled Castes or the
Scheduled Tribes, and inadequate representation of
such classes of citizens in the services under the State,
but subject to the overriding condition that all those
persons whose means have exceeded a predetermined
economic level shall be denied reservation. Amongst
the aforementioned backward classes of citizens cor-
rectly identified to be qualified for reservation,
preference may be legitimately extended ko the com-
paratively poorer or more disadvantaged sections.

B, Reservation of scats or posts solely on the basis of
economic backwardness i.e., without regard to
evidence of historical discrimination, as aforesaid,
finds no justification in the Constitution.

C. Reservation of seats or posts for backward classes of
citizens, including those for the Scheduled Castes and
the Scheduled Tribes, must remain well below 50% of
the total seats or posts.
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D. Reservation is confined to initial appointment to a post
and has no application to promohon

E. It is open to the State to adopt any vahd affirmative
action programme, otherwise than by reservation, for
amelioration of the disabilities of all disadvantaged
persons, including backward classes of citizens.

Neither the impugned orders of the Government of India (O.M. No.
36012/31/90-Estt(SCT) dated 13th Apgust, 1990 and O.M., No. 36012/31/90-
Estt(SCT) dated 25th September, 1991) nor the material relied upon by it nor
the affidavits filed in support of the said orders disclose proper application of
mind by the concerned authorities to the principle stated above for valid
identification of the backward classes of citizens qualified for reservation in
terms of Article 16 of the Constitution of India. The impugned orders are,
therefore, unsustainable. The respondent-Government is accordingly
directed to reconsider the question of reservation contemplated by Article
16(4) in the light of the aforesaid principle and pass appropriate orders. .

ORDER

We have delivered our separate judgments. [n the fight of the reasons
stated by us, the impugned orders {O.M. No. 36012/31/90- Estt(SCT) dated
13th August, 1990 and O.M. No. 36012/3190 Estt (SCT) dated 25th
September, 1991] issued by the Government of India are declared unen-
forceable for want of valid identification of backward classes of citizens
qualified for reservation under Article 16 of the Constitution of India. In
the circumstances, we direct the Union of India to re-examine the question
of identification of the backward classes of citizens in accordance with the
principle and directives contained in our respective judgments and pass
appropriate ordets providing for reservation under Article 16(4).

The above cases are disposed of accordingly. There shall be no order
as to costs.

ANNEXURE

DR. AMBEDKAR'S SPEECH IN THE CONSTITUENT ASSEMB-
LY ON 30.11.1948

Now, Sir, to come to the other question which has been agitating the
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members of this House, viz., the use of the word "backward” in clause (3)
of Article 10, I should like to begin by making some general reservalion so
that members might be in a position to understand the exact import, the
sipnificance and the neccessity for using the word "backward” in this
particular clause . If members were to try and exchange their views on this
subject, they will Bnd that there are three points of view which it is
necessary for us to seconcile if we are to produce a workable proposition
which will be accepted by all. Of the three points of view, the first is that
there shall be equality of opportunity for all citizens. It is the desire of many
members of this House that every individual who 15 qualified for a par-
ticular post should be free to apply for that post, to sit for examinations
and to have his qualifications tasted so as to determine whether he is fit
for the post or not and that there ought to be no limitations, there cught
to be no hindrance in the operation of this principle of equality of oppor-
tunity. Another view mostly shared by a section of the House is that, if this
principle is to be operative - and it ought to be operative in their judgment
to its fullest extent - there ought 10 be no reservations of any sort for any
class or community at all, that all citizens, if they are qualified, should be
placed on the same footing of equality so far as the public services are
concerned. That is the second point of view we have. Then we have quite
a massive opinion which insists that, although theoretically it is good to
have the principle that there shall be equality of opportunity, there must
at the same time be a provision made for the entry of certain communities
which have so far been outside the administravion. As I said, the, Drafting
Committee had to produce a formula which would reconcile these three
points of view, firstly, that there shall be equality of opportunity, secondly
that there shall be reservations in favour of certain communities which have
not so far had a ‘proper look-in’ so to say into the administration. If
honourable Members will bear these facts in mind - the three principles,
we had to reconcile, - they will see that no better formula could be
produced than the one that is embodicd in sub-clause {3) of Article 10 of
the Constitution; they will find that the view of those who believe and hold
~ that there shall be equality of opportunity, has been embodied in sub-clause
(1) of Article 10. It is a generic principle. At The same (ime, as [ said, we
had to reconcile this formula with the demand made by certain com-
munitics that the administration which has now - for historical reasons «
been controlled by one community or a few communities, that situation
should disappear and that the others also must have an opportunity of
getting into the public services. Supposing, for instance, we were to con-
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cede in full the demand of those communities who have not been so far
employed in the public services to the fullest extent, what would really
happen is, we shall be completely destroying the first proposition upon
which we are all agreed, namely, that there shail be an equality of oppor-
tunity. Let me give an illustration, Supposing, for instance, reservations
wete made for a community or a collection of communities, the total of
which came 10 someting like 70 per cent of Lhe tolal posts under the State
and only 30 per cent are retained as the unreserved. Conld anyboday say
that the reservation of 30 per cent as open to general competition would
be satisfactory from the point of view of giving effect to the first principle,
namely, that there shall be equality of opportunity? It caanot be in my
judgment. Therefore the seats to be reserved, if the reservation is to be
consistent with sub-clause (1) of Article 10, must be confined to a minority
of seats. It is then only that the first principle could find its place in the
Constitution and ¢ffective in operation, If honourable Members understand
this position that we have to safegard two things, namely, the principle of

equality of opportunity and at the same time satisfy the demand of com-
" munities which have not had so far representation in the State, then, T am
sure they will agree that unless you use some such qualifying phrase as
"backward” the exception made in favour of reservation will ultimately eat
up the rule altogether. Nothing of the rule will remain, That I think, if I
may say so, is the justification why the Drafting Committee undertook on
its own shoulders the responsiblity of introducing the word "backward”
which, I admit, did not originally find a place in the fundamental right in
the way in which it was passed by this Assembly, But I think honourable
Members will realise that the Drafting Committee which has been ridiculed
on more than one ground for producing sometimes a loose draft, some-
times something which is not appropriate and so on, might have opened
itself to further attack that they produced a Draft Constitution in which the
exception was so large, that it left no room for the rule to operate. I think
this is sufficient to justify why the word "backward” has been used,

With regard to the minorities, there is a special reference to that in
Article 29, where it has been laid down that some pravision will be made
with regard to the menorities. Of course, we did not lay down any propar-
tion, That is quite clear from the section itself, but we bave not altogether
omitted the minorities from consideration. Somebody asked me: "What is
a backward community"? Well, I think any one who reads the language of
the draft itself will find that we have left it to be determined by each local
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Governiment. A backward community is a community which is backward in =~ A
the opinion of the Government, My honourable Friend Mr. T.T. Krish-
namachari asked me whether this rule will be justiciable, It is rather
difficult to give a dogmatic answer. Personally 1 think it would be a
justiciable matter. If the local Government includ=d in this category of
reservations soch a large number of seats; I think one could very well go
to the Federal Court and the Supreme Court and say that the reservation
is of such a magnitude that the rule regarding equality of opportuzity has
been destroyed and the court will then come 10 the conclusion whether the
local Government cr the State Government has acted in a reasonable and
prudent manner. Mr. Krishnamachari asked : "Who is a reasonable man
and who is a prudent man? These are matters of litigation”. Of course, they C
are matters of litigation, but my honourable Friend, Mr. Krishnamachari
will understand that the words "reasonable persons and prudent persons”
have been used in very many laws and if he will refer only to the Transfer

of Property Act, he will find that in very many cases the words "a
reasonable person and a prudent person’ have very well been defined and D
the court will not find any difficulty in defining it. [ hope, therefore that

the amendments which I have accepted, will be accepted by the House.

CONSTITUENT ASSEMBLY DEBATES, VOL. 7
(1948-49), pp. 701- 702.

B oF R % R M K K E M KX @ %

KULDIP SINGH, J. The Government action on the Mandal Report
evoked spontaneocus reaction al! over the country. The controversy brought
to the four important constitutional issues for the determination of this F
Court. Nine-Judge Banch, specially constituted, has had a2 marathon-hear-
ing on various aspects of Article 16 of the Constitution of India. There are
five judgments, from Brother Judges on Mandal-Bench, in circulation. [
have the pleasure of carefully reading these erudite expositions on various
facets of Article 16 of the Constitution of India. I very much wanted to
refrain from writing a separate judgment but keeping in view the impor-
tance of the issues involved and also not being able to persuade myself to
agree fully with any of the judgments T have ventured to express myself
separately. I may, however, say that on some of the vital issues 1 am in
complete agreement with R.M. Sahai, J. The historical background and the
factual-matrix have been succinctly narrated by Brother Judges and as such [
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it is not necessary for me to cover the same,
I propose to deal with the following issues in seriatim:

A. Whether "class’ in Article 16(4) of the Constitution means "caste™?
Can caste be adopted as a collectivity to identify the backward classes for
the purposes of Article 16{4)?

B. Whether the expression "any backward class of citizens” in Article
16(4) means "socially and educationally backward classes" as it is in Article
15(4)?

C. What is meant by the expression "any backward class of
citizens....... not adequately represented in the Services under the State " in
Article 16(4)?

D. Whether Article 16(4) permits reservation of appointments or
posts at the Stage of initial eatry inte Government Services or even in the
process of promotion?

E. Whether Article 16(4) is exhaustive of the State-power to provide
job-reservations? ’

F. If Article 16(1) does not permit job-reservations, can protective
discrimination as a compensatory measure permissible, in any other form
under Article 16(1)?

G. To what extent reservations are permissible wnder Arccle 16(4)?
Below 50% or to any extent?

H. When a "backward class” has been identified, can a means-test be
applied to skim-off the affluent section of the "backward class"?

1. Can poverty be the sole criterion for identifying the "backward
class” under Article 16(4).

J. Is it mandatory to provide reservations by a legislative Act or it
can be done by the State in excercise of its executive power?

K. Whether the identification of 3743 castes as a "backward class" by
Mandal Commission is constitutionally valid?
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A

Mr. Ram Jethmalani appearing for the Statg of Bihat has advanced
an extreme argument that the ‘class’ under Article 16(4) means ‘caste’. Mr.
P.P. Rao on the other had vehemently argued that the Constitution of
India, with secularism and equality of opportunity as its basic features, does
not brook an argument of the type advanced by Mr. Jethmalani. According
to him caste is a closed door, 1t is not a path - even if it is - it is a prohibited
path under the Constitution.

We may pause and have a fresh-look at the socio-palitical history of
India prior to the independence of the comntry,

Caste-system in this country is sui-genesis to Hindu religion, The
Hindu-orthodoxy believes that an early hymn in the Rg-Veda (the
Purusasukta:- 10.90) and the much later Manava Dharma Sastra (law of
Manu), are the sources of the caste-system. Manu, the law-giver cites the
Purusasukia as the source and justification for the caste division of his own
time. Among the Aryans the priestly caste was called the Brahmans, the
warriors were called the Kshatriyas, the common people divided to agricul-
ture, pastoral pursuits, trads and industry were called the Vaishyas and the
Dagas or non-Aryans and people of mix-blood were assigned the status of
Shudras. The Chaturvarna - system has been gradually distorted in shape
and meaning and has been replaced by the prevalent caste-system in Hindu
society. The caste system kept a large section of people in this country
outside the fold of the socicty who were called the untouchables, Manu
required that the dwelling of the untouchables shall be outside the village
- their dress, the garments of the dead - their food given to them in a
broken dish. We are proud of the fact that the Framers of the Constitution
have given a special place to the erstwhile untouchables under the Con-
stitution. The so called untouchable-caste have becn named as Scheduled
Castes and Scheduled Tribes and for them reservations and other benefits
have been provided under the Constitution. Even now if 2 Hindu- caste
stakes its claim as high as thai of Scheduled Castes it can be included in
that category by following the procedare under the Constitution.

The caste system as projected by Manu and accepted by the Hindu
society has proved to be the biggest curse for this country. The Chaturvar-
na-system under the Aryans was more of an occupational order projecting
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the dwision of labour. Thereafter, in the words of Professor Harold A.
Gould in his book "The Hindu Caste System', the Brahmins "sacralized the
occupational order, and occupationalised the sacred order”. With the
passage of time the caste-system become the cancer-cell of the Hindu
Society.

Before the invasions of the Turks and establishment of Muslim rule
the caste-system had brought havoc to the social order. The Kshtriyas being
the only fighters, three-fourth of the Hindu society was a mute witness to
the plunder of the country by the foreigners. Mahmud Ghazni raided and
looted India for seventeen times during 1000 AD to 1027 AD. In 1025 AD
Mahmud Ghazni raided the famous temple of Somanath. How he
plundered the shrine is a matter of history. Thereafter between 1175 AD
and 1195 AD Mahmud Ghazni invaded India several times. According to
the historians one of the causes of the defeat of the Indians at the hands

of Turks was the prevalent social conditions especially the caste system of
Hindus.

Mr. L.P. Sharma in his book ‘“dncient History of India’ writes that the
prevalent social conditions, practice of untouchability and division of
society by the caste-system among others were the causes of defeat of
Rajputs at the hands of Turks, Mr, Sharma quotes various other historians
in the followinag words:

"Dr. K.A. Nizami, has also pointed out that the caste system
weakened the Rajputs militarily bacause the responsibility
of fighting was left to a particular section of the society 1.e.
the Kshatriyas. He writes, "The real cause of the defeat of
the Indians lay in their social system and their invidious
caste distinctions, which rendered the whole military or-
ganisation rickety and weak. Caste taboos and discrimina-
tions killed all sense of unity-social or political.” Dr. K.8.
Lal also writes that, "It was very much casy for the Muslims
to get traitors from a society which was so unjustly divided.
This was one of the reasons why all important cities of north
India were lost to the tavader (Muhammed of Ghur) within
fifteen years." Dr. R.C. Majumdar writes, "No public
upheaval greets the foreigners, nor are any organised ef-
forts made to stop their progress. Like a paralysed body,
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the ladian people helplessly look on, while the conquerors
march on their corpse.”

The Hindus did not izam lesson from the invasions of the Turks and
continued to perpetuate the caste system, In the middle of 15th century
major part of north India including Delhi came to be occupied by the
Afghans of Lodi. Ultmately Babar establised the Moghul rule in India in
1526. After the Mughals the Britishers came and ruled this country till
1947.

This country remained under shackles of slavery for over one
thousand years. The reason for our inability to fight the foreign-rule was
the social de-generation of India because of the caste-system. To rule this
conntry it was not necessary to divide the people, the caste-system con-
veyed the message "Divided we are - come and rule us”,

It was only in the later part of 19th century that the national move-
ment took birth in this counrty. With the advent of the 20th century
Mahatma Gandhi, Jawahar Lal Nehru alongwith other leaders infused
national and secular spirit amongst the people of India. For the first time
in the history of ludia caste, creed and religion were forgotten and people
came together under ong banner to fight the British rule. The caste-system
was thrown to the winds and people From all walks of life marched together
under the slogan of ‘Quit-India’. It was not the Kshatrivas alone who were
the freedom fighters - whole of the country fought for freedom. It was the
unity and the integrity of the people of India which brought freedom to
them after thousand years of slavery, The Constitution of India was drafted
in the background of the freedom struggle.

Sccularism is the basic featurc of the Indian Constitution. It envisages
a chohesive, unified and casteless society, The Constitution has completely
obliterated the castc-system and has assured equality before law. Refer-
ence Lo caste under Articles 15(2) and 16(2) is osly to obliterate it. The
prohibitior on the ground of caste is total, the mandate is that never again
in'this country caste shall raise its head, Even access to shops on the ground
of caste is prohibited. The progress of India has been from casteism to
egfitarianism-from feudalism (o freedom.

The caste system which has been put in the grave by the framers of

the Constitution is trying to raise its ugly head in various forms. Caste H
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possess a serjious threat to the secularism and as a consequence to the

integrity of the country, Those who do not learn from the events of history

are doomed to suffer again. It is, therefore, of utmost importance for the
people of India to adhere in letter and spirit to the Constiti-ion which has
moulded this country into a sovereign, socialist, secular democratic
republic and has promised to sccure to all its citizens justice, social
economic and political, equality of status and of opportunity.

Caste and class are different etymologically. When you talk of caste
you never mean class or the vice-versa. Caste is an iron- frame into which
people keep on falling by birth. M. Weber in his book “The Religion of
India’ has described India as the land of ‘the most mviolable organisation
by birth’. Except the aura of caste there may not be any common thread
among the caste-fellows to give them the characteristic of a class. On the
other hand a class is a homogensous group which must have some live and
visible common traits and attributes.

Professor Andre Beteille, Department of Sociology, University of
Delhi in his book "The Backward Clarses in Confemporary India" has
succinctly brought out the distinction ‘between ‘caste’ and ‘class’ in the
following words:-

"Whichever way we look at it, a class is an aggregate of
individuals {or, at best, of households), and, as such, guite
different from a caste which is an enduring group. This
distinction between an aggregate of individuals and an
enduring group is of fundamental significance to the
sociologist and I suspect, to the jurist as well. A class
derives the character it has by virtue of the characteristics
of its individual members. In the case of caste, on the other
hand, it is the group that stamps the individual with its own
characteristics. There are some affiliations which an in-
dividual may change, including that of his class; he cannot
change his caste. At least in principle a caste remains the
same caste even when a majority of its individual members
change there occupation, or their income, or even their
relation to the means of production; it would be absurd
from the sociclogical point of view to think of a class in this
way, A caste is a grouping sui generis, very different from
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a class, particularly when we define class in terms of income
or occupation.”

—

Article 16(2) of the Constitution of India in clear terms states that
"ne citizen shall, on grounds only of religion, race, caste, sex descent, place
“of bisth, residence or any of them, be ineligible for, or descriminated
againsl in respect of, any employment or oflice under the State." Lln Jux-
taposition Article 16(4) states that "nothing in this Article shall prevent the
state from making any provisions for the reservations of appointments or
posts in favour of any backward class of citizens which, in the opinion of
the State, is not adequately represented in the services under the State”,
On a bare reading of the two sub-clauses of Article 16 it is obvious that
the Constitution forbids classification on the ground of caste. No backward
class can, thercfore, be identificd on the basis of caste.

We may refer to some of the judgments of this Court on the subject.

In R, Chitralekha & Ani. v. State of Mysore & Ors., [1964] 6 SCR 368,
this Court observed as under:-

"The important factor to be noticed in Att. 15(4) is that it
does not speak of castes, but only speaks of classes. If the
makers of the Constitution intended to take castes also as
units of social and educational backwardness, they would
have said so as they have said in the case of the Scheduled
Castes and Scheduled Tribes. Though it may be supgesied
that the wider expression "classes” is used in cl{4) of Art.
15 as there are communities without caste, if the intention
was to equate classes with castes, nothing prevented the
makers of the Constitution from using the expression
"backward classes or castes”. The juxtaposition of the ex-
pression "backward classes” and "Scheduled Castes” in Art,
15(4) also leads to a reasonable inference that the expres.
sion "classes” is- not synonymous with castes....... This inter-
pretation will carry out the intention of the Constitution
expressed in the aforesaid Articles. ..... If we interpret the
expression "classes as "castes”, the object of the Constitu-
tion will be frustrated and the people who do not deserve
any adventitious aid may get it to 'the exctusion of those
who really deserve. This anomaly will not arise if, without
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equating caste with. class, caste is taken as one of the
considerations to ascertain whether person belongs to a
backward class or not. On the other hand, if the entire
sub-caste, by and large, is backward, it may be included in
the Scheduled Castes by following the appropriate proce-
dure laid down by the Constitution. .......But what we intend
to emphasize is that under no circumstance a "class” can
be equated to a "caste”, though the caste of an individual
or a group or individual may be considered along with other
relevant factors in putting him in a particular dass. We
would also like to make it clear that if in a given situation
caste is excluded in ascertaining 2 class within'the meaning
of Art.15(4) of the Constitution "It does not vitiate the
classification if it satisfied other tests.”

In Trioki Nath and Anr. v. State of Jummu & Kashmir & Ors., [1969]
1 SCR 103, this Conrt observed as under:-

"Article 16 in the first instance by cl.(2) prohibits dis-
crimination on the ground, inter alia, of religion, race, caste,
place of birth, residence and permits an exception to be
made in the matter of reservation in favour of backward
classes of citizens. The expression "backward class” is not
used as synonymous with "backward caste’ or "backward
community........Ja its ordinary connotation the expression
"class" means a homogeneous section of the people grouped
together because of certain likenesses or common traits,
and who are identifiable by some common attributes such
as slatus, rank, occupation, residence in a locality, race,
religion and the like. But for the purpose of Art.16(4) in
determining whether a section forms a class, a test solely
based on caste, community, race, religion, sex, descent,
place of birth or residence cannot be adopted, because it
would directly offend the Constitution."

In State of Unar Pradesh v. Pradip Tandon & Ors., [1975] 2 SCR 761,
the following observations of this Court are relevant:-

"The expression ‘classes of citizens’ indicates a homo-
geneous section of the people who are grouped together
because of certain likeliness and common traits and wha
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are identifiable by some common attribaies. The
homogeneity of the class of citizens is social and education-
al backwardness. Neither caste nor religion not place of
birth will be the uniform element of common attributes to
make them a class of citizens."

Finally in Kumari K.S. Jayasree & Anr. v. The State of Kerala & Anr.,
[1977] 1 SCR 194, this Court held as under:-

"It is not necessary to remember that special provision is
contemplated for classes of citizens and not for individual
citizens as such, and so thongh the caste of the group of
citizens may be relevant, its importance should not be
exaggerated. If the classification is based solely on caste of
the citizers, it may not be logical. Social backwardness is
the result of poverty to a very large extent. Caste and poverty
are hoth relevant for determining the backwardness."

It is, thus, obvious that this Court has firmly held that ‘class’ under
Article 16(4) cannot mean ‘caste’. Chitralekha's case is an authority on the
point that caste can be totally excluded while ideatifying a ‘backward class’,
This Court in Pradip Tandon’s case has held that caste cannot be the
uniform element of common attributes to make it a class,

Secular feature of the Constitution is its basic strizeture, Hinduism,
from which the caste-system flows, 1s not the only religion in India. Caste
is an anathema to Muslims, Christians, Sikhs, Buddhists and Jains. Even
Arva Smajis, Brahmo Smaijis, Lingyats and various other denominations in
this country do not believe in caste-sysiem. If all these religions have to
co-exist in [ndia - can ‘class’ under Article 16{(4) mean ‘caste’? Can a caste
be given a gloss of a ‘class’? Can even the process of identifying a ‘class’
begin and end with ‘caste’? One may interpret the Constitation from any
angle the answer to these questions has to be in the negative. To say that
in practice caste-system is being followed by Muslims, Christians, Sikhs and
Buddhists in this country, is to be oblivious to the basic tenets of these
teligions. The prophets of these religions fought againsi casteism and
founded these religions. Imputing caste-system in any form to these
religions is impious and sacrilegious. This Court in M.R. Balaji & Ors.
v.State of Mysore, [1963] Supp. 1 SCR 439, held as under:-

B

H
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A R Besides, if the caste of the group of citizens was
made the sole basis for determining the social backward-
ness of the said group, that test would mevitably break
down in relation to many sections of Indian society which
do not recognise caste in the conventional sense known to
Hindu society. How is one going to decide whether Mus-
lims, Christians or Jains, or even Lingayats are socially
backward or not? The test of castes would be inapplicable
to those groups.”

I, thercfore, hold that ‘class’ under Article 16(4) cannot be read as

¢ ‘caste’. | further hold that castes cannot be adopted as collectivities for the

purpose of identifying the "backward class" under Article 16(4). I entirely

agree with the reasoning and conclusions reached by R.M. Sahai, J. to the

effect that occupation (plus income or otherwise) or aay other secular

collectivity can be the basis for the identification of "Backward classcs”.
Caste-collectivity is unconstitutional and as such not permitted.

B

The expression "--any backward class of citizens---" in Article 16{(4)

of the Constitution as understood till - date means ‘socially and education-

E ally backward class’. In Janki Frasad Parimoo & Ors. elc. etc. v. State of
Jammu & Kashmir, [1973] 3 SCR 236, Palekar, J. observed as under:-

"Article 15(4) speaks about "socially and educationally
backward classes of citizens”. While Article 16(4) speaks
only of "any backward class of citizens”. However, it is now

F settied that the expression "backward class of citizens' in
Article 16(4) means the same thing as the expression "any
socially and educationally backward classes of citizens" in
Article 15(4)".

‘Mr. N.A. Palkiwala contended that the above quoted assumption by
G Palekar, J. was without any basis and wholly unjustified. According to him
it was not scttled by any judgment of this Court that the two expressions
in Article 15(4) and 16(4) mean the same thing. Far from being "settled”,
no judgment of this Court had even suggested prior to 1973 that the
expressions in the two Articles meant the same thing, He further contended
H that unfortunately, in subsequent cases it was not pointed out to this Court
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that the assumption of Palekar, J. was not correct and the worng assump-
tion of the learned Judge passed as correct. According to him an erroneous
assumption, even by a judge of this Court, cannot and does not make the
law. This Court in M.R. Balaji & Ors. v. State of Mysore, [1963] Supp. 1
SCR 439, speaking through Gajendra Gadkar, J. observed as under:-

"Therefore, what is true in regard to Art. 15(4) is equally
true in regard to Art. 16{4). There can be no doubt that
the Constitution-makers assumed, as they were entitled to,
that while making adequate reservation snder Art, 16(4),
care would be taken not to provide for unreasonable,
excessive or extravagant reservation, for that would, by
climinating general competition in a lacge field and by
¢reating wide-spread dissatisfaction amongst the
employees, materially affect efficiency. Therefore, like the
special provision improperly made under Art. 15(4), reser-
vation made under Art.16(4), beyond the permissible and
legitimate limits would be liable to be challenged as a fraud
on the Censtitution. In this connection it is necessary to
cmphasise that Art. 15(4) is an cnabling provision; it does
not impose an obligation, but merely leaves it to the dis-
cretion of the appropriate government to take smitable
action, if necessary.”

Although in Balaji’s case this Court observed "what is true in regard to
Article 15(4) is equally true in regard to 16(4)" but this was entirely in

different context. In the said case reservatign made in the educational

institutions under Article 15(4) were challenged on the ground that the
same were void being violative of Articles 15(1) and 29(2) of the Constitu-
tion. In the above quoted observations this Court indicated that the reser-
vations made under Article 16(4) can also be challenged on the same or
similar grounds as the reservations under Article 15(4) of the Constitution
of India. This Court did not e¢xamine the question as to whether the
expression "backward class of citizens” in Article 16(4) means the same
thing as the expression "any socially and educationally backward classes of
citlzens" under Article 15(4).

Articles 340 and 16(4) were in the original Constitution. Article 15(4)
was inserted a year later by the Constitution First Amendment Act, 1951.

H
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Article 340 refers to "socially and educationally backward classes". The
Framers of the Constitution did not, however, use the expression "socially
and educationally backward" in Article 16(4). The definition of “backward
classes’ as socially and educationally backward in Article 340, may have
given rise to the assumption that it was not necessary (o re-define the
expression ‘backward class’ in Article 16(4). Be that as it may the fact
remains that there is no reasoned judgment of this Court holding that the
two cxpressions mean the same thing,

The same Constituent Assembly, which drafted the original Constitu-
tion, drafted Article 15(4) and brought it into the Constitution by way of
Constitution First Amendment Act, 1951. Article 340 defining ‘backward
classes’ was already in the original constitution but in spite of that the
Constituent Assembly defined the backward classes’ for the purposes of
Article 15(4) as "socially and educationally backward", It was, therefore,
not the infention of the Framers of the Constitution to follow the definition
given in Article 340, where ever the expression ‘backward class’ occurs in
the Constitution. On the other hand it is plausible to assume that wherever
the Framer of the Constitution wanted the “backward classes’ to be defined
as "socially and educationally backward”, they did so, leaving Article 16(4)
to be interpreted in its context.

Adtticles 340 and 15(4) are part of the same Constitutional-Scheme.
Socially and educationally backward classes may be identified by a com-
taission appointed under Article 340 and the said commission- after inves-
tigation - may make recommendations, inchuding the sanctioning of grants,
for the uplift of the backward classes. Article 15(4) makes it possible to
implement the recommendations of the commission and for that purpose
permits protective discrimination by the State. Since there is identity of
purpose between the two Article the ‘backward class’ in the context of
these Article has been defined identically. But that is not true of Articles
15(4) and 16{4). When these two Articles of Constitution in juxtaposition

enacted in consecutive years - use markedly different phraseology, well
established canons of interpretation dictate that such meanings should be
assigned to the words as are indicated by the differsnce in phraseology.
Article 16(4) has different purpose than Article 15(4). The subject matter
of Article 16(4) is the service under the State. It is a special provision
enabling the State to make any provision for the reservation of appoint-
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ments or posts in favour of the backward section of any class of citizens
which, in the opinion of the State, is not adequately represented in the
services under the State, The expression "backward" in the context of
Article 16(4) is entirely different than the expression "socially and educa-
tionally backward class" in Article 15(4). Under Article 16(4) the backward
class has to be culled-out from amongst the classes which are not adequate-
ly represented in the State Services. Any species of backwardness is
relevant in the context of Article 16(4). By contrast, any special provisions
to be made under Article 15(4) - e.g. grants out of the public exchequer -
can only be made for "socially and educationally backward classes”. What
is to be identified under Article 16(4) is not the "backward class” but a
"class of citizens" which is inadequately represented in the State-services.
Onu the other hazd it is the "backward class” which is to be identified under
Article 15(4). When the two classes to be idenified to the two atticles are
different the question of giving them the same meaning does not arise.

Constitueat Assembly Debates Volume 7 (1948-1949) pages 684 to
702 contains the speeches of stalwarts like R.M. Nalavade, Dr. Dharma
Prakash, Chandrika Ram, V.I. Muniswamy Pillai, T. Channiah, Samanu
Kumar Das, HJ. Khandakar, Mohd. [smail Sahib, Hukum Singh, K.M.
Munshi, T.T. Krishnanichari, H.V, Kamant and Dr, B.R. Ambedkar on the
draft Article 10(3) [corresponding to Article 16(4)]. In a nut-shell the
discussion projected the following view-points:-

(1) The original draft Article 10(3) did not contain the word
‘backward’. The original Article only contained the expression ‘any class
of citizens", The word "backward" was inserted by the Drafting Committee
at a later stage.

(2) The opinion of the members of the Constituent Assembly was

_ that the word "backward" is vague, has not been defined and is liable to

different interpretations. it was even suggested that ultimately the Supreme

Court would interpret the Same. Mr. T.T. Krishnamchari even stated in

lighther-tone that the loose drafting of the chapter on fundamental rights
would be a paradise for the lawyers.

(3) Not a single member including Dr, Ambedkar gave even a
suggestion that "backward class” in the said Article mean: "socially and
educationally backward",
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(4) The purpose of Axticle 10(3) according to Dr. Ambedkar was
that "there must at the same time be a provision made for the entry of
certain communities which have so far been outside the Administra-
1i0m.....0uu.. that there shall be reservations im favour of certain communities
vhich have not so far had a proper "look-in" so to say into the Administra-
tion."

(5) According to Dr. Ambedkar the said Article was enacted to safe-
guard two things namely the principle of equality of opportunity and to
make provision for the entry of certain communities which have so far been
outside the Administration. Dr. Ambedkar further stated:-

"Unless you use some such qualifying phrase as "backward”
the exception made in favour of reservation will ultimately
eat up the rule altogether. Nothing of the rule will remain.
That I think, if I may say so, is the justification why the
Drafting Committee undertook on its own shoulders the
responsibility of introducing the word "backward" which, 1
admit, did not originally find a place in the fundamental
rights in the way in which it was passed by this Assembly'.

The reading of the Constituent Assembly Debates makes it clear that
the only object of enacting Article 16(4) was to give representation to the
classes of citizens who are inadequately represented in the services of the
State. The word "backward” was inserted later on only to reduce the num-
ber of such classes who are inadequately represented in the services of the
State. The intention of the Framers of the Constitution, gathered from the
Constituent Assembly Debates, leaves no manner of doubt that the two
"classes” to be identified in the two articles are different and as such the
expressions used in the two articles cannot mean the same. Article 16(4)
enables the State to make reservations for any backward section of a class
which is inadequately represented in the services of the State. Almost every
member who spoke on the drafi Article 10(3) in the Constituent Assembly
complained that the word "backward" in the said Article was vague and
regquired 1o be defined but in spite of that. Dr. Ambedkar in his final reply
did not say that the word "backward" meant "socially and educationally
backward", rather he gave the explanation, quotzd above which supporis
the reasoning that the word "backward" was mserted in Article 16(4) to
identify the backward section of any class of citizens which is not adequate-
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ly represented in the State-Services and for no other purpose. A

1, therefore, hold that the expression "backward class of citizens”
under Article 16{4) does not mean the same thing as the expression "any
socially and educationally backward classes of citizens" in Article 15(4).
The judgments of this Court wherein it is assumed that the (wo expressions
in Articles 15{4) and 16(4) mean the same thing do not lay down correct B
law and are overruled to such extent,

C

Over a period of four decades this Court under a mistaken view read C
the expression "any backward class of citizens" in Article 16(4} to mean the
same as "backward classes of citizens” in Article 15(4). Having held that
the two Article operate in different fields, the crucial question which falls
for consideration is what is meant by the expression "Any backward class
of citizens.....not adequately represented in the services under the State”
in Article 16{4). D

A laymen’s look at Article 16(4) gathers the impression that the
reservation under the said Article is permissible for the backward classes
of citizens who are not adequately represented in the services undet the
State. But on closer scrutiny and examination it is clear that the reserva-
tions under Article 16{4) are provided for classes of citizens which are not
adequately rep?csented in the State Services, The original draft Article
10(3) [corresponding to Article 16(4)] was as under:-

*10(3) Nothing in this article shall prevent the State from
making any provision for the reservation of appointments F
or posts in favour of any class of citizens who, in the opinion
of the State, are not adequately represented in the services
_under the State."

Reading the original draft Article 10(3} leaves no manner of doubt
that the manifest intention of the Framers of the Constitution was to G
provide reservation for those classes of citizens who are not adequately
represented in the State services, It is common knowledge that during the
British the State services were packed from amongst the persons who were
on the right side of the regime, Mass of the Indian people who were aclive
m the freedom struggle were kept out of State services. Article 16(4) was H
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enacted with the sole purpose of giving representation to the classes of
citizens who are not adequately represeated therein, The sine gua non for
providing reservation is the inadequate representation of the class con-
cerned in the State services.

The word "backward" was inserted in the draft Article 10(3) by the
Drafting Committee before the draft was finalised. The insertion of the
word "backward" at a later stage did not change the intention with which
the original draft Article 10(3) was brought into existence. Fortunately, for
the people of this country, there are lengthy deliberations in the Con-
stituent Assembly Debates which show the purpose and the object of
adding the word "backward" in the draft Article 10(3), Dr. Ambedkar in
his speech before the Constituent Assembly gave the objoct and purpose
of enacting original draft Arficle 10(3) and also gave elaborate reasons for
inserting the word "backward” in the said Article. The said speech is
reproduced hereunder:-

"Ther we have quite a massive optnion which insists that,
although theoretically it is good to have the principle that
thers shall be equality of opportunity, there must at the
same time be a provision made for the entry of certain
communities which have so far been outside the ad-
ministration. As | said, the Drafting Commiltee had to
produce a formuta which would reconcils these three
points of view, firstly, that there shall be equality of oppor-
tunity, secondly that there shall be reservations in favour
of certain communities which have not so far had a ‘proper
look-in’ 50 to say inte the administration. If honourable
Members will bear these facts in mind - the three prin-
ciples, we had to reconcile, - they will see that no better
formula could be produced than the one that is embodied
in sub-clause (3) of article 10 of the Constitution; they will
find that the view of those who believe and hold that there
shall be equality of opportunity, has been embodied in
sub-clause {1) of Asticle 10. It is a generic principle. At the
same (ime, as I said, we had to reconcile this formula with
the demand made by certain communities that the ad-
ministration which has now - for historical reasons - been
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controlled by one community or a few communities, that
situation skould disappear and that the others also musi
have an opportunity of getting into the public services.
Supposing, for instance, we were to concede in full the
demand of those communities who have not been so far
employed in the public services to the fullest extent, what
would really happen is, we shall be completely destroying
the first proposition upon which we are all agreed, namely,
that there shall be an equality of opportunity, Let me give
an Hlfustration. Supposing, for instance, reservations were
made for a community or a collection of communities, the
total of which came to something like 70 per cent of the
total posts under the State and only 30 per cent are retained
as the unreserved. Could anybody say that the reservation
of 30 per cent as open to general competition would be
satisfactory from the point of view of giving effect to the
first principle, namely, that there shail be equality of op-
portunity? It cannot be in my judgment. Therefore the seats
to be reserved, if the reservation is to be consistent with
sub-clause (1) of Article 10, must be confined to a minority
of seats. It is then only that the first principle could find its
place in the Constitution and effective in operation. If
honourable Members understand this postition that we
have to safeguard two things, namely, the principle of
equality of opportunity and at the same time satisfy the
demand of communities which have not had so far
respresentation in the State, then, 1 am sure they will agree
that unless you use some such qualifying phrase as "back-
ward' the exception made in favour of reservation will
ultimately eat up the rule altogether. Nothing, of the rule
will remain. That [ think, il I may say so, is the justification
why the Drafing Commiitee undertook on its own
shoulders the responsibility of introducing the word "back-
ward" which, I admit, did not originally find a place in the
fundamental right in the way in which it was passed by this
Assembly.” {Constituent Assembly Debates, Vol. 7, 1948-
49 pages 701-702).

839
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Dr, Ambedkar stated in clear terms that draft Article 10(3) now
Article 16(4) was brought in by the framers of the Constitution to provide
"reservations in favour of certain communities which have not so far had a
‘proper look-in” so to say into the administration,” He nowhere stated that
the reservations were meant for backward classes. According to him, the
Article was enacted with the object of providing resetvation to those classes
of citizens who are not adequately represented in the State- Services. Dr,
Ambedkar further elaborated the point when he stated "the administration
which has now - for historical reasons - been controlled by one community
or a few communities, that situation should disappear and that the others
also must have an opportunity of gelting into the pubiic services'. Dr.
Ambedkar was not referring to backward or non-backward communities,
he was only referring to the communities which were dominatiag the public
services and those which were not permitted to enter the said services.
While making it clear that the reservations are meant for those classes of
citizens who are inadequately represented in the State-Services, Dr. Am-
bedkar visvalised that conceding in full the demand of such communities,
reserving majority of the seats for them and leaving minority of the seats
unreserved, would render the guarantee under Article 16(1) nugatory. He
illusirated the point by giving figures and stated that a safeguard was to be
provided so that majority of the appointments/posts in the State-services
are not consumed in the process of reservation. It was for that purpose,
according to Dr. Ambedkar, the expression "backward” was inserted in the
draft Article 10(3). The object of adding the word "backward" was only to
reduce the number of claimants for the reserve posts. Instead of the whole
class having inadequate representation m the State-services only the back-
ward section of that class is made cligible for the reserve posts. In a
nutshell, the reservation under Article 16(4) is not meant for backward
classes but for backward sections of the classes which are not adequately
represented in the State-services. There may be a class which is inade-
quately represented in the State-services and it may be backward as a
whole, like the Scheduled Castes and the Scheduled Tribes. Such a class
as a whole is eligible for the reserve posis.

"Not adequately represented in the services under the State” is the
only test for the identification of a class under Article 16(4). Thereafter
the ‘Backward class’ has o be culled-out from out of the classes which
satisfy the test of inadequacy.
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Under the Constitution the "backward class' which has been iden-
tified for preferential treatment is the "socially and educationally backward”
class. The Constitutionai-scheme is explicit. Articles 340 and 15(4) make it
clear that wherever the Constitution intended to provide special compen-
satory freatment for the "backward classes’ they have been defined as
‘soctally and educationally backward’, Article 16(4) is not in line with
Articles 340 and 15(4). Article 16(4) does not provide job-reservations for
the backward classes. That is why the expression "socially and educationally
backward" has not been used therein, The classes of citizens to be iden-
tified under Article 16(4) are those who are not adequately represented in
the services under the State.

Examine it from another angle. If the job-reservations under Article
16(4) are meant for “any backward class" then the expression ".not ade-
quately represented..” has to be read in relation to the said class. Can it be
done? Is it possible to classify the backward classes into those who are
adequately represented in the State-services and those who are not? Can
a class which is adequately represented in the State-services be considered
backward? Negative is the answer to all these questions. A class which is
adequately represented in the State-services cannol be considered a back-
ward class. A class may not be backward even if it has inadequate repre-
sentation in the State-services but once it secures adequate representation
in the State-services it no longer remains backward. It is not possible to
read the expression "not adequately represented” in Article 16(4) in elation
to "any backward class”. If you do so then the said expression is rendered
redundant. To make every word of Article 16(4) meaningful and workable
the said expression can only be read in relation o "class of citizens”.

Yet another way to cxamine. Scheduled Castes and Scheduled tribes
are a ‘class’ by themselves and the Constitution permits protective dis-
crimination 1o compensate them. Reservation of seats in the House of
People and the Legislative Assemblics have beer provided for them.
Article 335 is special provision for taking into consideration their claims in
the appointments to State-services. Had therc been an intention to provide
job- reservations in favour of weaker sections of society or for the ‘soctally
and educationally backward classes’ then scheduled castes and scheduled
tribes would have been the first to be provided for by specific mention in
Article 16(4). It is idle to say that the expression ‘backward class of citizens’

A
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"would include them, Article 15(4) uses the expression '..any special
provision for advancement of any socially and educationally backward
classes of citizens or for the scheduled castes and the scheduled tribes”.
Similarly Article 46 provides "The State shall promote.....weaker scction of
the people, and, in particular, of the schedoled castes and scheduled
tribes....". Thus where ever in the Constitution special protection has been
provided for socially and educationally backward classes the scheduled
castes and scheduled (ribes have been specifically mentioned alongwith.
Article 16{4) does not give protection to cither of the two, it only provides
for those who are inadequately represented in the State services. I the
‘scheduled castes and scheduled tribes’ and “socially and educationally
backward classes” qualify the test of inadequacy they are eligible for the
‘reserved seats under Article 16(4). The scheduled castes and scheduled
tribes being the weakest of the weak per-se satisfy the test.

The condition precedent for a class to get benefit under Article 16(4)
is not its backwardness but its inadequacy in State-services, Once inade-
quacy is established and the classes on that test are identified then the
backward sections of those classes become eligibie to the benefit of reser-
vation. Classes, which are inadequately represented, can be identified by
oaccupation, economic criterion, family income or from political sufferers,
border arcas, backward areas, communities kept out of State-services by
the British or by any other method which the State may adopt, Once a class
which is inadequately represented, is identified it is only the backward
section of that class which is eligible for job-reservations. Backward section
can be culled-out by adopting a means test, or on the basis of social,
educational or economic backwardness. Once the classes are dentified
there can be no difficulty for the State to find out the backward-parts of
those classes.

Mandal has identified 52% population of this country as backward.
22% have alrcady been identified as Scheduled Castes and Scheduled
Tribes. In a country with a population of 8.50 million people - 74% of which
is backward - job-reservation can hardly be the source of reducing social
and economic disparitics in the socicty. Even the Mandal Report has
characterised the job-reservations as "Palliatives”. The Framers of the
Constitution - with secularism, egalitarianism, integrity and unity as their
avowed objects - could not have permitted horizontal division of the
country into backward and non-backward for the sake of job-reservations.
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1, therefore, hold that Article 16(4) permiis reservation of appoint-
ments/posts in favour of classes of citizens which in the opinion of the State
are nol adequately represented in the services under the State, Once such
classes are ideniified then the reserve posts are offered to the backward
sections of those classes.

Before parting with the subject I may say that the successive Govern-
ments, whether in the States or at the Centre, have been re-miss in the
discharge of their obligations, under the Constitution, towards the poor and
backward people of the country, Job-reservations as a dole, has been the
vote-catching platter. Neither the job-reservations nor the reservation of
seats in the educational institutions are of material help. Unless illiteracy
. and poverty are removed, the backward classes cannot be benefited by the
reservations alone. Affirmative-Action Programme on war footing is
needed to uplift the backwards. Liberal grants and subsidised schemes
under Article 340 read with Articles 15(4) and 46 are needed to remove
illiteracy and poverty. Housing, sanitation and other necessities of life are
to be provided. Illiteracy is the root cause of backwardness. "Free and
compulsory education” is mnowher: within reach even 45 years after the
independence. The legislations enabling free education are only on paper.
A poor father, whose chaild is earning and contributing towards the family
income, may not send the child to school even if the education is free. The
State may consider compensating the father for the loss in income due to
child’s stopping work for going to school, It is not for this Court to suggest
what the Government should do, we only say that the State has not done
what it is required to do under the Constitution. Job-reservation is not the
answer 1o the problem. Prof. Andre Beteille in his book (supra) has
summed wup the issuc in the following words:-

"What has gone wrong with our thinking on the backward
classes is that we have allowed the problem to be reduced
largely 1o that of job-reservation. The problems of the
backward classes are oo varicd, too large and too acute to
be solved by job-reservation alone, The point is not that
job-reservation has contributed so little 1o the solution of
these problems but, rather, rthat it has diverted attention
from the masses of Harijans and Adivasis who are too poor
and too lawly even to be candidates for the jobs that are
reserved in their names. Job- reservation can attend only
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to the problems of middle class Harijans and Adivasis: the
overwhelming majority of Adivasis and Harijans, fike the
majority of the Indian people, are outside this class and
will remain outside it for the next several generations.
Today, job reservation is less a way of solving age-old
problems than one of buying peace for the moment. It
would be foolish to blame only the government for wanting
to buy peace in a country in which everyone wants to buy
peace. It would be foolish also to recommend an intran-
sigent attitude to a government whick has neither the will
to impost its power not the imagination to think of alter-
natives. But unless it is able to offer to something better to
the backward classes than it has done so far, reservation
will continue to bedevil it..... In assessing any scheme of
reservations today, we have to keep in mind the distinction
between those schemes that are directed towards advanc-
ing social and economic equality, and those that are
directed towards maintaining a balance of power. Reser-
vations for the Scheduled Castes and Scheduled Tribes are,
for all their limitations, directed basically towards the goal
of greater equality overall, Reservations for the Other
Backward Classes and for religious minorities, whatever
advantages they may have, are directed basically towards
a balance of power. The formar are in tune with the spirit
of the Constitution; the latter must lead sooner or later to
what Justice Gajendragadkar has called a ‘fraud on the

m

Constitution’.

D

The next guestion for consideration is whether Article 16(4) provides
reservation of appointments or posts at the stage of initial entry to Govern-
ment services or oven in the process of promotion, As at present the
question is not res-integra. A Constitution-Bench of this Court, in The
General Manager, Southem Railway v. Rangachani, [1962] 2 SCR 586, by a
majority of three to two, has held that promotion to a selection post is
covered by Article 16(4) of the Coustitution of India. Rangachan’s case has
been followed by this Court in State of Punjanb v, Hiralal & Grs., [1871] 3
S.C.R. 267, and Akhil Bharatitya Soshit Kararmchari Sangh (Railway) v.
Union of India & Ors., [1981] 2 8.C.R. 185. This Court has also referred to
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Rangachari’s case in various other judgments. The reasoning of the majority
in Rangachari’s case has, however, been followed in the subsequent judg-
ments of this Court without adding any further reason. Mr. Venugopal and
Ms, Shyamla Pappu, learned counsel for the petitioners have comtended
that majority judgment in Rangachan’s case does not lay-down correct law.,

" The point in dispute in Rangachari's case was "is promotion to a
selecion post which is included in Article 16(1) and (2) covered by Article
16(4) or is it not?" The majority in Rangachari’s case interpreted Articles
16(1}, 16(2) and 16(4) as under:

(1) The matters relating to employment must include all matters in
relation to employment both prior and subsequent to the appointment
which are incidental to the employment and form part of the terms and
conditions of such employment. Thus promotion te selection posts is
included both under Article 16(1) and (2).

(2) Article 16(4) does not cover the entire field covered by Atticle
16(1) and (2). Some of the matters relating to employment in respect of
which equality of opportunity has been guaranteed by Article 16(1) and (2}
do not £all within the mischief of Article 16(4). For instance the conditions
of service relating 1o employment such as salary, increment, gratuity,
pension and the age of superannuation are matters relating to employment
and as such they do not form the subject matter of Article 16(4).

(3) Both "appointments” and "posts” to which the operative part of
Article 16{4} refers 1o and in respect of which the power to make reser-
vation has been conferred on the State must necessarily be appointments
and posts in the service. The word "posts’ in Article 16(4) cannot mean
ex-cadre posts in the context.

(4) The condition precedent for the exercise of the powers conferred
by Article 16(4) is the inadequate representation of any backward class in
the State services. The inadequacy may be numerical or qualitative. In the
context the experssion "adequately represented" imposts considerations of
“size” as well as "values”, numbers as well as the nature of appointments
held and so it involves not merely the numerical test but also the qualitative
one. It would not be reasonable to hold that the inadeqacy of repre-
sentation can and must be cured only by reserving a proportionately higher
percentage of appointments at the initial stage. In a given case the State
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may well take the view that a certain percentage of selection posts should
also be reserved.

(5) The word "posts” under Article 16(4) includes seclection posts
and as such reservation can be made not only in regard to appointments
which are initial appointments but also in regard to selection posts which
may be filled by promotion thercafter.

The first three findings of the majority in Rangachari’s case
reproduced above are unexceptionable, however, findings 4 and 5, with
utmost respect, do not flow from the plain language of Article 16(4} of the
Constitution of India,

There is no doubt that the backward classes should not only have
adeguate representation in the lowest cadres of services but they should
also aspire to secure adequate representation in the higher services as well.
Article 16(4) permnts reservation for backward classes by way of direct
recruitment to any of the cadres in the State services. Reservation can be
made in direct recruitment to any cadre or service from Class-IV to Class-1
of the State services. The majority in Rangachari’s case has read in Article
16{(4), what is not there, to support the element of qualitative repre-
sentation.

The reservation permissible under Article 16(4) can only be "im
favour of any backward class of citizens" and not for individnals. Article
16{1) guarantees a right to an individual citizens whercas Article 16(4)
permits protective discrimination in favour of a class. It is, therefore,
mandatory that the opportunity to compete for the reserve posts has to be
given to a class and not to the individuals. When direct recruitment to a
service is made the ‘backward class’ as a whole is given an opportunity to
be considered for the reserve posts. Every member of the said class has a
right to compete. But that is not true of the process of promotion. The
backward class as a collectivity is nowhere in the picture; only the in-
dividuais, who have already entered the service against reserve-posts, are
considered. In the higher echelons of State services - cadre sirength being
small - there may be very few or even a single ‘hackward class' candidate
to be considered for promotion to the reserve post. An individual citizen’s
right guaranteed under Article 16(1) can only be curtailed by providing
reservations for a ‘backward class’ and not for backward individuals, The
promotional posts are not offered to the backward class. Only the in-
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dividuals are benefited. The object, context and the ‘plain language of
Article 16(4) make it clear that the job-reservation can be done only in the
direct recruitment and aot when the higher posts are filled by way of
promotion.

Examine from another angle. Article 16(4) provides for reservation
of appointments or posts. Promotion is an incident of service which comes
after appointment. ‘Appointment” simpliciter means initial appointment to
a scrvice. Even the majority in Rangachari’s case did not dispute this
proposition of law. But interpreting the word "posts” to include selection
posts it has been held that reservation can be made in the initial appoint-
ments as well as in regard to selection posts to be filled thereafter. With
respect, it is not possible to construe the word "posts” in the manner the
majority judgment in Rangachan’s case has done, The expression "reserva-
tion of .........posts in favour of any backward class of citizens' only means
that the posts i any cadre or service can be reserved by the State
Goveronment. It is not possible ta read in these lines the permissibility of
reservation even in the process of promotion. This is the only interpretation
which can be given in the context and also in conformity with the service
jurisprudence.

It has been rightly held in Rangachari’s case that Article 16{4) does
not cover the entire field covered by Article 16(1) and (2}. The conditions
of scrvice which are matters relating to employment arc protected by the
doctrine of equality of opportunity and do not form the subject matter of
Article 16(4). It is settled proposition of law that right to promotion is a
eondition of service. Once a person is appaomted he is poverned by the
conditions of service applicable thereto. Appointment and conditions of
service are two separate incidents of service. Conditions of service ex-
clusively come within the expression "matters relating to employment” and
ar¢ convered by Article 16(1) and aot by 16{4), When all other conditions

- of service fall out-side the purview of Article 16(4) and are exclusively

covered by Article 16(1) then where is the justification to bring promotion
within Article 16(4) by giving strained-meaning to the expression ‘posts’.
The only conclusion by reading Article 16(1), 16(2) and 16(4) which can
be drawn is that all conditions of service including promotion are protected
under Articles 16(1) and (2). Article 16(4) makes a departurc only to the
extent that it permits the State Government ¢o make any provision for the

reservation of appointments or posts at the initial stage of appointment and |
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not in the process of promotion,

Constitution of India aims at equality of status and opportunity for
all citiznes including those who are socially, economiclly and educationally
backward. if members of backward classes can maintain minimum neces-

. sary requirement of administrative efficiency not only representation but
‘also preference in the shape of reservation may be giver to them to achieve

the goal of equality enshrined under the Constitution. Article 16(4) is a
special provision for reservation of appointments and posts for them in
Government services to secure their adequate representation. The entry of
backward class candidates to the State services through an casier ladder
is, therefore, within the concept of equality. When two persons one belong-
ing to the backward ¢lass and another to the general category enter the
same service through their respective channels then they are brought at par
in the cadre of the service. A backward class entrant cannot be given less
privileges because he has entered through easier-ladder and similarly a
general class candidate cannot claim better rights because he has come
through a tougher-ladder. After entering the service through their respec-
tive sources they are placed on equal footing and thercafier there cannot
be any discrimination in the matter of promotion. Both must be treated
equally in the matters of employment after they have been recruited to the
service. Any further reservation for the backward class candidate in the
process of promotion is not protected by Article 16(4) and would be
violative of Article 16{1).

Although there is no factual material before ns but it would not be
hypothetical to assume that the reservation in promotion - based on or
roster points - can lead to various anomalies such as the person getting the
benefit of the reservation may jump over the heads of serveral of his seniors
not only in his basic cadre but even in the higher cadres to which he is
promoted out of tarn. Even otherwise when once a member of the back-
ward class has entered service via reserve post it would not be fair to keep
on providing him easier ladders to climb the higher rungs of the State
services in preference to the general category. Instead of reserving the
higher posts for in-service members of the backward class the same should
be filled by direct recruitment so that those members of backward class
who are not in the State services may get an opportunity to enter the same.

For the reasons indicated above I hold that the interpretation given
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by the majority in Rangachan’s case to Article 16(4), to the effect that it
permits reservations in the process of promotion, is not permissible and as
such cannot be sustained. Rangachari’s case to that extent is over-ruled. I
hold that Article 16{4) permits reservation of appointments or posts in
favour of any backward class of citizens only at the initial stage of entry
into the State services. Article 16(4) does not permit reservation either to
the selection posts or in any other manner in the process of promotion.
E&F

-

Article 16(1) provides equality of opportunity for all citizens in
matters relating to State-services, Equals have to be treated equally
whereas the unequals ought not to be treated equaily, For effective im-
plementation of the right guaranteed under Article 16(1) classification is
permissible. Such classification has to be réasonable having regard to 1he
object of the right. Article 16(4) is another facet of Article 16(1). It
exclusively provides for reservation which is one of the forms of classifica-
tion. Article 16(4) being a special provision regarding reservation it com-
pletely takes away such classification from the purview of Article 16(1).
Thus the State power to provide job reservations is wholly exhausted under
Atrticle 16{4). No reservation of any kind is permissible under Article 16(1).
Article 16(4) completely overrides Article 16(1) in the matter of job-reser-
vations.

Article 16(4) thus exclusively deals with reservation and it cannot be
invoked for any other form of classification. Article 16(1), howevet, permits
protective discrimination, short of reservation, in the matters relating to
employment in the State-services. On these issues 1 entirely agree and
adopt the reasoning and the conclusions reached by R.M. Sahai, J. and
hold as under:- '

1. Article 16(1) and 16(4) operate in the-same ficld,

2. Article 16(4) is exhaustive of the State-power to provide
reservations in State-Services.

3. Protective discrimjnation, short of reservations, which
satisfy the tests of reasonableness, is permitted under Ar-
ticle 16(1). ' '
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"~ 1have car:fuliy read the rca.snnmg and the conclusmns rcachcd by
RM. ‘iahax, .l’ on this i msuc Ag;reemg with Ium 1 hold as hold - '

- that thc reservation under Amcle 16(4) must rcmznn '

- below 50% and under no circumstance be permittedtogo © -

- beyond 50%. Any reservation bcyund 50% is consututmn— o
all)r invalid. - :

(i) It is I'or the State to adopt the methudolgy of provldmg .
reservations below 50%. The State may provide the said

reservation in respect of the substantive vacancics arising

- inayear or in the cadre or service. It would be pemuss'h]e

to carry forward the reserve vacancies of one year to the -
next year, It is reiterated that the vacancies reservedina .
year including those which are carried forwa:d shall not”

excecd Sﬂ% ' :

(i) No rescrvation of any kmd can be madc for any class :
or category whethcr backward or nou-backward undcr MR
Article 16(1) :

H

The protective discrimination in the shape of job-reservations has to
be programmed in such a manner that the most deserving section of the
backward class is benefited. Means-test ensures such a result. The process
of ﬁcnnfymg backward class can not be perfected to the extent that every
- member of the said class is equally backward. There are bound to be

“ " disparilies in the class itself. Some of the members of the class may have
individually crossed the barriers of backwardness but while identifying the
class they may have come within the collectivity. It is often scen that
mmparauvely rich persons in the backward class-though thcy may not have

- acquired any higher level of education-are able to move in the socicty

‘without being discriminated socially, The members of the backward class
are differentiated into superior and inferior. The discrimination which was
practiced on them by the superior class is in turn practiced by the affluent
members of the backward class on the poorer members ‘of the said class.
The bencﬁts of special privileges like job-reservations are mostly chewed
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up by the richer or more affluent sections of the backward classes and the
poorer and the really backward sections among them keep on getting
poorer and more backwad. It is only at the lowest level of the backward
class where the standards of deptivation and the extent of backwardness
may be uniformed. The jobs are so very few in comparison to the popula-
tion of the backward classes that it is difficult (o give them adequate
representation in the State-services. It is, therefore, necessary that the
benefit of the reservation must reach the podrer and the weakest section
of the backward class, Economic ceiling to cut off the backward class for
the purpose of job-reservations is necessary to benefit the needy-sections
of the class. I therefore, hold that means test is imperative to skim-off the
affluent sections of the backward classes.

I

Whether a group of citizens living below poverty line or under
proverty-conditions can be considered a backward class under Article
16(4)? In other words can a class of citizens be identified as backward
solely on the basis of economic criterion? Emphatic yes, is my answer,

Poverty is the culprit - cause of all kinds of backwardness. A poor
man has no morey. He lacks ordinary means of subsistence. Indigence
keeps him away from education. Poverty breeds backwardness all around
the class into which it strikes. It invariably results in social, economic and
educational backwarduess. It is difficult to perceive on what reasoning one
can say that a class of citizens living under poverty-conditions is not a
backward class under Article 16(4). The main reason advanced in this
respect is that social backwardness being the mandatory criterion for the
identification of backward class under Article 16(4), poverty alone cannot
be the basis for backwardness in relation to Article 16(4). The other reason
advanced is that in this country except for a small perceatage of the
popuiation, the people are generally poor. The argument is that reservation
for all is reservation for none. It is necessary to examine the two reasons
on the anvil of logic,

This Court, over a period of four decades, has been interpreting the
expression "backward class' in "Article 16(4)" to mean "socially and educa-
tionally backward' on the mistaken assumption that the expression "any
backward class of citizens” in Article 16(4) means the same thing as
"socially and educationally backward classes” in Article 15(4).
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Based on claborate reasoning I have held in part B of this judgment
that the expression "any backward class of citizens” in Article 16(4) cannot
be confined to "socially and educationally backward classes”. The concept
of "any backward class of citizens' in Article 16(4) is much wider than the
"backward classes” defined under Article 15(4). It is not correct to say that
social backwardness is an essential characteristic of the ‘backward class’
under Article 16(4). The object of Article 16(4), as held by me in part C
of this judgment, is to provide job-reservations for the backward sections
of those classes of citizens which are not adequately represented in the
State-services. [n the context of Article 16(4) the economic criterion is
essentially relevant. On the interpretation of Article 16(4) as given by me
in parts B and C of this judgment, socia! backwardness is not the sine gua
non for being a "backward class' under Article 16(4).

Even i it is assumed that a backward class under Article 16(4) means
socially backward, any class of citizens living below poverty line would
amply qualify to be a ‘backward class’. Poverty has a direct nexus to social
backwardness. It is an essential and dominant characteristic of poverty. A
rich belonging to backward caste - depending upon his disposition - may
be or may not be socially backward, but a poor Brahmin struggling for his
livelihood invariably suffers from social backwardness. The reality of
present-day life is that the economic standards confer social status on
individuals. A poor person, however honest, has no social status around
him whereas a rich smuggler moves in a high society. No statistics can hide
the fagt that there are millions of people, who belong to the socalled elite
castes, are as poor and often a great deal poorer than a very large
proportion of the backward classes. It is a fallacy to think that a person,
though eaming thousands of rupees or holding higher posts is still back-
ward simply because he happens to belong to 2 particular caste or com-
munity whereas millions of people fiving below poverty line are forward
because they were born in some other caste, or communities. Poverty never
discriminates, it chooses its victims from all religions, castes and creeds.
The pavement dwellers and the slum dwellers, belonging to different castes
and religions, have a common thread of poverty around them. Are they aot
the backward classes envisaged under Article 16(4)? Poverty binds them
together as a class. Classes of citizens living in chronic-crtamping poverty
are per-se socially backward. Poverty runs into generations. It may be result
of the social or economic inequality of the past. During the British regime
several communities who fought the Britishers and those who actively
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participated in the freedom struggle, were deliberately kept below the
poverty line. There are vast areas in India, like Kalahandi in Orissa, which
are perennially poverty-stricken, By and large poverty in this country is a
historical factor, Looked from any angle it is not possible to hold that the
citizens of India who are living under poverty conditions or below poverty
line are not socially backward. It would be doing violence to the object,
purpose and the language of Article 16(4) to say that the poor of the
country are not eligibie for job reservations under the said Article.

Simply because the bulk of the population of this country is poor and
there may be a large number of claimants for the reserved- jobs that is no
ground to deny the poor their right under Article 16(4). This reasoning will
apply to the other backward classes with much more force. Mandal has
identified 52% of the population as backward. Apart from that 22% are
scheduled castes and scheduled tribes. Those who are canvassing reserva-
tions for 74% of the so called backward classes have no basis whatsoever
to say that 40% poor of the country be denied the benefit of job reserva-
tions. The poor can be classified on the basis of income, occupation,
conditions of living such as slum dwellers, pavement dwellers etc, and
priorities worked out. They can be operationally defined, categorised,
sub-categorised and thereafter the backward sections can be identified for
the purposes of Article 16(4). It is high time that we leave the dogmatic
approach of making reservation in public services on the basis of caste as
a symbol of social backwardness. We must adopt a practical measure tc
confining it only to low income groups of people having unremunerative
occupations whose talents and abilities are subdued under the weight of
poverty. I, therefore, hold that a backward class for the purposes of Article
16(4) can be identified solely on the basis of economic criteria,

J

This question has been examined by Brother Judges and they have
‘held that the reservations can be provided by the Parliament, State Legis-
latures, statutory rules as well as by way of Executive Instructions issued
by the Central Government and the State Governments from time to time.
The Executive Instructions can be issued only when there are no statutory
provisions on the subject. Execntive Instructions can also be issued to
supplement the statutory provisions when those provisions are silent on the
subject of reservations. These propositions of law are unexceptionable and



H

854 SUPREME COURT REPORTS [1992] SUPP. 2 S.CR.

I reiterate the same. I, however, make it clear that any Executive Instruc-
tion [issued under Articles 16(4), 73 or 162] providing reservations, which
goes contrary to statutory provisions or the rules under Article 309 or any
other statytory rules, shall not be operative to the extent it is contrary to
the statutory provisions/rules,

K

Legal aspects arising out of Article 16(4) have been discussed and
decided. Finally we have to examine the process of identification of the
backward classes and test the same at the anvil of Article 16(4) as inter-
preted by us. Mandal Commission was set up on Jannary 1, 1979 under
Article 340 to identify the classes for the purposes of Article 16(4). The
Commission identified 3743 backward castes and submitted its report on
December 31, 1980. No action was taken on the Mandal Report by the
successive governments for a decade. The Mandal report was finally lifted
from the Morgue by the government of the day which accepted the report
and issued Memorandum dated August 13, 1990 providing reservations for
3743 backward castes identified by the Mandal Commission. Later on the
successor government amended the reservation - policy by the Memoran-
dum daied September 25,1991, These Memoranda have been reproduced
in the judgments proposed by brother Judges. Both the Memoranda are
based on the Mandal Report. The reservations provided under the two
Memoranda are to be extended to 3743 castes identified by the Mandal
Commission, It ts, therefore, necessary to find out whether the backward
classes to which reservations under the Memoranda are being extended,
have been constitutionally and validly identified. I do not agree with the
theory - apparently without logic - that the Memorarnda can be adjndicated -
de-hors Mandal Report. Elaborale arguments were addressed before us
challenging the validity of Mandal Report by M/s Palkhiwala, Venugopal,
Shyamala Pappu and other learned counsel appearing for the petitioners,
Agreeing with the learned counsel, I hold that the identification of 3743
castes as the ‘beneficiary-clas.’ for job reservations under Article 16{4), is
wholly unconstitutional, invalid and cannot be acted upon. My reasons for
holding so are as under :

(i) The terms of reference require the Commission "to
determine the criteria for defining the socially and educa-
tionally backward classes”. Assume that Mandal has done
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s0. The reference and the Mandal Commission’s investiga-
tion is based on the legal falicy that the expression "back-
ward class of citizens' means the same thing 25 "socially
and educationally backward classes of citizens" in Article
15(4). That is why the Commission was asked to identify
socially and educationally backward classes. We bave held
that two expressions in Article 16(4) and 15(4} do not mean
the same thing, The classes to be identified under Article
16(4) cannot be confined only to social and educational
backwardness. The definition therein is mgch wider and is
not limited as under Article 13(4). It is thus, evident that
the identification of the "backward classes” under Article
16(4) cannot be based only on the critetia of social and
educational backwardness. Other ¢lasses which could have
been identified on the basis of occupation, economic stand-
ards, environments, backward area residence, etc. etc. have
been left out of consideration. The identification done by
Mandal is thus viclative of Article 16(4) and as such cannot
be sustained.

(ii) It has been held by me that the backward classes for
the purpose of Article 16(4) are the backward sections of
the classes who are inadequately represented in the State-
services. Admittedly, this exercise was not done. Mandal
identified the castes on the criteria of social and education-
al backwardness.

(iliy The Terms of Reference further required the Com-
mission "to examine the desirability or otherwise of making
pravision for the reservation of appointments or
testsu e in public services". This most vital part of the
Terms of Reference was wholly ignored by the Commis-
sion. Before making its recommendations the Commission
was bound, by the Terms of Reference, to determing the
desirability or otherwise of such reservations. The Com-
mission did not at all investigate this essential part of the
Terms of Reference.

(iv) Mandal has not done any survey to find out as to

855
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whether 3743 castes which according to him are the back-
ward classes, under Article 16(4), had inadequate repre-
sentafion in the State services. There is no matenal on the
record to show that 3743 castes identified by Mandal are
not adequately represented in the State services, The con-
ditions of inadequacy is a conditions precedent under
Article 16(4) of the Constitution. This having not been
established, the identification of the so called "backward
classes”, is wholly unconstitutional and inoperative.

(v) Para 12.7 of the report indicates that the list of back-
ward castes was prepared from the following sonrces:-

1. Sacio-educational field survey,
2 Census report of 1961,

3. Personal knowledge gained through extensive touring and
from the evidence; and

4, Lists of other backward classes notified by various State
Governments.

The 5o called "socio-educational field survey”, was an eye-wash. Only
two villages and one urban block in each district of the country was taken
into consideration. According to the petitioners only 06% of the total
villages in the country were surveyed. Mr. Venugopal relied on a chart
showing the sources from which the list of castes was prepared by the
Mandal Commission. The contents of chart were not disputed before us by
the Union of India. Mr. Venugopal peited out that out of 3743 castes only
406 were subjected to the socio-educational field survey, To be precise the
chart shows that only 10.85% castes were subjected to survey and the
remaining castes were picked up from other sources. The Commission set
up for the purposes of identifying backward classes is urder an obligation
to conduct comprehensive survey. A backward class, identified oa the sole
test of caste and that also with only 10.85% socio-educational survey,
cannot be constitutionally valid under Article 16(4).

Large number of castes were picked up by the Mandal Commission
from the State lists, It was illusirated before us that out of 260 castes
identified from the Union Territory of Pondichhery only 14 were subjected
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to socio-educational survey. One was identified on personal assessment of
the Commission and the remaining 245 castes were picked up from the
State list. These facts are not denied by the Union of India in the affidavit
filed in writ petition 930/90. Similarly large number of castes were taken
from the lists of other backward classes operating in the States. It was
wholly illegal for the Commission to adopt the State lists without any
investigation and survey. It is not disputed that no Commission was ever
set-up in Pondicherry to identify the backward classes.. There is nothing in
the Mandal report to show that the State lists which were adopted were
ever prepared as a result of any survey, investigation or scrutiny. Mandal
Report in paras 2,63 and 2.64 specifically states that Haryana, Himachal

. Pradesh, Assam, Pondicherry, Rajasthan, Orissa, Meghalaya and Delhi

have notified lists of Other Backward Classes without their being any
enquiry into their conditions, In para 2.65 it is mentioned that Andamar
and Nicobar, Arunachal Pradesh, Chandigarh, Dadri and Nagar Haveli,
Goa, Daman and Diu, Lakshadweep, Madhya Pradesh, Manipur, Mizoram,

“Nagaland, Sikkim, Tripura and West Bengal have never prepared a list of

OBCS. If the State lists were to be declared as Other Backward Classes by
the Central Government then no Commission under Article 340 was re-
quired - an Administrator could .do the job, When 90% of the castes
selected were not subjected to the soci »-educatinal survey it is impermis-
sible to treat the said castes as backward classes.

1961 census was also taken as a source for preparing the list of
backward castes. There is nothing on the récord to show as to why Mandal
relied on 1961 census when the 1971 censils was available. A statement filed
by Mr. Venugopal after examining the government records shows that the
castes were also picked up from the Kaka Kalelkar Commission Report
In para 1.13 Mandal condemns Kaka Kalelkar's Report, even otherwise the
satd report was rejected by the  Government of India in 1955 but still
Mandal adopts castes from the said Report.

It is, thus, obvious that hardly any investigation was done by the
Mandal Commission to find out the backward classes for the purposes of
Article 16(4). A collection of so called backward castes by a clerical-act
based on drawing-room investigation cannot be the backward classes en-
visaged under Article 16(4). If the Castes enlisted by Mandal are permitted
to avail the benefit of job-reservations, thereby depriving half the country's
population of its right under Article 16(1) the result would be nothing but
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A 2 fraud on the Constitution,

(vi) The Mandal report virtually re-writcs Article 16(4) by substitut-
ing caste for class. The caste has been made the sole and exclusive test for
determining the backward classes. Every other test-cconomic or mon-
economic-has been wholly rejected. Para 1.21 of Mandal report states “the
substitution of caste by economic tests will amount to ignoring the genesis
of social backwardness in the Indian socicty’, Paras 11.5 and 11.25 of the
Mandal report indicate that the caste was taken as a collectivity for the
purposes of socio-educational survey. The “indicators' for determining
social and educational backwardness were also applied to the castes alone.
{ Every single piece of evidence and other material adverted to by the

Commission was only for the purpose of determining whether a caste was
backward. There was no investigation at all to find out whether a member
or family in the caste was backward. The "indicators" invoked to determine
backwardness were invariably applied to the castes and not to the in-
dividuals. What emerges is that in the first instance only a caste was taken
D as a collectivity. Thereafter no individual or a family of that caste was
subjected to the "indicators”. Only the castes were tested through the
"indicators" and the result obtained. Thus the Caste has been made the
sole, paramount, overriding and decisive factor, The methodelogy based
on caste alone is unconstitutional as it Violates Articles 16(2) and 16(4) of
E the Constitution of India.

(vii} The Mandal report invents castes even for non-Hindus. The
obsession with casteism and the desire to apply the same yardstick to all
indians impelled the Commission to identifiy backward classes among

E non-Hindus also by the exclusive tgst of caste {paras 12.11 to 12.18)
regardless of the fact that caste is anathema to christenity, Islam and
Sikhism. There are various other demominations and religions in the
country like Buddhist, Jains, Arya Smayjis, Lingyats ctc. who do not belicve
in casteism. The net-result is that almost 25% of the population was not
taken into consideration by the Mandal Commission. The approach was

G anti-secular and against the basic features of the Constitution.

(vit) The Mandal Commission has estimated the population of other
backward classes in the country as 52%. To say the least the exercise to
reach the figure of 529 is wholly imaginary. It is in the realm of conjecture.

H The conclusion arrived at in para 12.22 of the Mandal Report to the effect
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that backward classes constitute nearly 52% of the Indian pepulation is
based on 1931 census. It is wholly arbitrary to count the population of
backward classes in the country on the basis of census which took place
fifty years before the report was submitied. In order to reach the conclusion
of 52% Mandal has added up the population of scheduled castes,
scheduled tribes, non-Hindu communities (Muslims, Christians, Sikhs,
Buddhists, Jains) and the forward Hindu castes and communities (Brak-
mans, Rajputs, Marathas, Jats, Vashya-Baniva ¢tc, Kayastha, other for-
ward Hindu castes/groups) which make 36.30% of the total population.
Mandal has assumed that the residual population of 43.70% (100 minus
56.30 equivalent to 43.70%) consists of backward classes, It is difficult to
imagine how anybody can accept such an illusory and wholly arbitrary
caleulations. It is pity that half of the country is being deprived of their
fundamental right under Article 16(1} on the basis of the census exhumed
from a sixty year old grave and the calculations which are unknown to logic
and fair-play. Mandal further assumed, erron:ously, that relative popula-
tion growth of various communities at the time of Mandal report was the
same as af the time of 1931 census. Ii is absured to think that there was no
change in their population growth during the long period of 50 years. It is
pertinent to observe that India of 1931 comprised of present India, Pakis-
tan, Bangladesh, Burmma and Sri Lanka and as soch it would be wholly
erroneous to relate the caste-based population situation of 1931 to that of
1980,

(ix) According to Mandal Commission’s own showing the materials
before the Commission were woefully inadequate. Essential data was non-
existent. "Hardly any State was able to give the desired information" (para
9.4). As regards representation of OBCs in Government services, the
information received by the Commission was "too sketchy and scrappy for
any meaningful inference- which may be valid for the country as a
whole"(para 9.14), "No State Government could furnish figures regarding
the level of literacy and education amongst other backward class" (para
9.30. "No lists of OBCs is maintained by the Central Government, nor their
particulars are separately compiled in Government offices” (para 9.47).

Bascd on the reasoning and the conclusions reached by me in paras
‘A’ to ‘K’ of the judgment, I order and direct as vader:-

(i) The identification of 3743 castes as a "backward class”
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by Mandal Commission is constitutionally invalid and can-
not be acted upon.

(ii) Office Memorandum dated August 13, 1990 issued by
the Government of India is unconstitutional, non-est and
as such cannot be enforced.

(iif) Para 2(3) of the Office Memorandum dated September
25, 1991 adopts the means - test. The adoption of means -
test by the Government of India in principle is wpheld.
Since para 2(i) is applicable to the 3743 castes identified
by the Mandal Commission, the said para shall not operate
till the time "backward classes” for the purposes of Article
16{4) are identificd by the Government of India in 2ccord-
ance with the law laid-down in this judgement.

(iv) Para 2(ii) of the Office Memorandum dated September
25,1991 is upheld, Since this para is integral part of the two
Memoranda dated Avgust 13, 1990 and September 25,
1991, it cannot operate independentily, I, however, hold that
the Government of Indian can make reservations solely
based on economic criterion by a separate order.

The writ petition and all connected matters are disposed of in the
above terms with no order as to costs,

SAWANT, J. In a legal system where the Courts are vested with the
power of judical review, on occasions issues with social, political and
economic overtones come up for consideration. They are commonly known
as political questions. Some of them are of tramsient importance while
others have portentous consequences for generations to come, More often
than not such issugs are emotionally hyper-charged and raise a storm of
controversy in the society. Reason and rationalism become the first
casualities, and sentiments run high, The Courts have, however, as a part
of their obligatory duty, to decide them. While dealing with them the courts
have to raise the issues above the contemporary dust and din, and examine
them dispassionately, keeping in view, the long term interests of the society
as a whole, Such problems cannot always be answered by the strict rules
of logic. Social realities which have their own logic have also their role to
play in resolving them, The present is an issue of the kind.
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2, It is for the first time that a Nine-Judge Bench has been constituted
to consider issues arising cut of the provisions for reservations in the
services under the State under Article 16 of the Constitution. The obvious
purpose s to reconsider, if necessary, the propositions of law se far laid
down by this Court on the various aspects of the subject. While, therefore,-
it may be true that everything is at large and the Court is not inhibited in
its approach and conclusions by the precedents, the view taken so far on
certain facets of the subject, may be hard to disregard on the principle of
stare decisis. This will be more so where certain sitnations have crystallised
and have become a part of the social psyche over a period of time. They
may be unsettled only at the risk of creating avoidable problems,

3. The reservation in State employment is not a phenomenon unknown
to this country, It is tr_aceabia to a deliberate policy of affirmative action or
positive discrimination adopted in some parts of the country as carly as in the
begining of this cehtury, It is equally known to the employment under the
Central Government where reservations in favour of the Scheduled Castes
and Scheduled Tribes have been in existence for a considerable time now.
The reasons why the issue has assumed agitational proportion on account of
the present reservations, may be varied. While it is true that the Court is
concerned with the interpretation of the provisions of the Constitution on the
subject and not cither with the causes of the turmoil or the consequence of
the interpretation of the law, it is equally ture that the Constitution being
essentially a political document, has to be interpreted to meet the "felt
necessities of the time". To interpret it, ignoring the social, political,
economic and culturai realities, is to interpret it not as a vibrant document
alive to the social situation but as an immutable cold letter of law uncon-
cerned with the realities. Qur Constitution, unlike many others, incorporates
in it the framework of the social change that is desired to be brought about.
The change has to be ushered in as expeditiously as possible but at the same
time with the least friction and dislocation in national life. The duty to bring
about the smooth change over is cast on all institutions including the
judiciary. A deep knowledge of social life with its multitudinous facets and
their interactions, is necessary to decide social issues like the present one. A
superficial approach will be counter-productive.

THE GROUND REALITIES

4. Becanse of its pernicious caste system which may truly be



862 SUPREME COURT REPORTS [1992] SUFP. 2 S.CR.

described as its original sin, the Indian society has, for ages, remained
stratified. The origin of the caste system is shrovded in speculation, neither
the historians nor the sociologists being able to trace it in its present form
to any particular period of time or region, or to a specific cause or causes.
The fact, however, remains that it consists of maobility-tight hierarchical
social compartments, Every individual is born in and, therefore, with a
particular caste which he cannot change. Hitherto, he had to follow the
occupation assigned to his caste and he could not even think of changing
it. The mobility to upper caste is forbidden, even if to-day he pursues the
professions and occupations of the upper caste. He continues te be looked
upon as a member of the lower caste even if his achicvements are higher
than of those belonging to the higher castes. In social intercourse, he has
to take his assigned caste-place. The once casteless and unireligions Indian
society of Vedic times became muliifactious and multi-religious mainly on
account of the rebellion of the Jower castes against the tyranny of the caste
system and their exploitation by the higher castes. Various sects emerged
within the Hindu fold itself 1o challenge the inequitous system. Distinct
religions like Buddhism, Jainism and Sikhism were born as revoits against
casteism. When, therefore, first Islam and then Christianity made their
entries here and ruled this country, many from the lower castes embraced
them to escape the tyranny and inequaity, while some from the higher
castes for pelf and power. However, the change of religion did not always
succeed in eliminating castes. The converts carried with them their castes
and occupations to the new religions. The result has been that even among
Sikhs, Muslims and Christians casteism prevails in varying degrees in
practice, their preaching notwithstanding, Only Zoroastrianism is an excep-
tion to the rule; but that is because entry into it by conversion is impermis-
sible. Casteism has thus been the bane of the entire Indian socety, the
difference in its rigidity being of a degree varying from religion to religion
and from region to region.

5. One of the worst effects of casteism with which we are directly
concerned in the present case, was that access to knowledge and learned
was denied to the lower castes, for centuries. It was not till the advent of
the British Rule in this country that the doors of education were opened
to them as well as to women who were considerad as much disentitled to
education as the Shudras. Naturally, all the posts in the administrative
machinery {except those of the menials} were manned by the higher castes,
which had the monopoly of learning. The concentration of the executive
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power in the hands of the select social groups had its natural consequences.
The most invidiows and self-perpetuating consequence was the
stranglehold of a few high castes over the administration of the country
from the lower to the higher rungs, to the deliberate exclusion of others,
Consequently, all aspects of the ligh were controlled, directed and regu-
lated mostly to suit the sectional interests of a small section of the society
which numerically did not exceed 10% of the total population of the
country. The state of the health of the nation was viewed through their cyes,
and the improvement in its health was effected according to their prescrip-
tion. It is naive to believe that the administration was carried on impartially,
that the sectional interests were sebordinated to the interests of the country
and that justice was done Lo those who were outside the ruling fold. This
state of affairs continucs even till this day.

6. To accept that after the inanguration of the Constitution and the
introduction of adult franchise, there has been a change in the administra-
tive power balance is to be unrealistic to the point of being gullible,
Undoubtedly, the lower castes and classes who constitute the overwhelming
majority of no less than 75% of the population have sccured for the first
time in the bistory of this country, an advantage in terms of political
leverage on account of their voting strength, We do see today that the
political executive is not only fairly representative of the lower classes bt
many times dominantly so. But that is on account of the voting power and
not on account of social, educational or economic advancement made by
them. The entry into the administrative machinery dees not depend on
voting strength but on the competitive attainments requisite for the relevant
administrative field and post. Those attainments can be had only as a result
of the cumulative progress on social, educational and economic fronts.
Political power by itself cannot usher in such progress, It has to be
excrcised to bring about the progress. The only known medinm of exercis-
ing the power is the administrative machinery. If that machinery is not
sympathetic to the purposc of the exercise, the political power becomes
ineffective, and at times is also rendered impotent. The reason why, after
forty four years of Independence and of vesting of political power in the
hands of the people, the same section which dominated the nation’s affalrs
earlier, continues to do 50 even today, lies here.

7. The paradoxical spectacle of political power being unable to
deliver the goods to whom it desires, is neither unique nor new to this
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country. This has bappened and happens whenever the implementing
machinery is at cross purposes with the political power. Faced with the
- hostility of the administrative-executive to their plans for reform, realising
the inequitous distribution of posts in the administration between different
castes and communities, and being genuinely interested in lifting the dis-
advantaged sections of the society in their Siates, the enlightened Rulers
of some of the then Princely States took initiative and introduced reserva-
tions in the administrative posts in favour of the backward castes and
communities since as early as the first quarter of this century. Mysore and
Kolhapur were among the first to do so. On account of the movement for
social justice and cquality started by the Justice Party, the then Presidency
of Madras [which then comprised the present State of Tamil Nadu, parts
of the present Andhra Pradesh and Kerala] initiated reservations in the
Government employment in 1921. It was followed by the Bomaby Presiden-
cy which then comprised the major parts of the present States of
Maharashtra, Karnataka and Gujarat. Thus the first quarter of this century
saw reservations in Government employment in almost whole of the
Southern India, It has to be noted that these reservations were not only in
favour of the depressed classes which are today known as the Scheduled
Castes, but also in favour of other backward castes and classes including
what were then known as the intermediate castes. The policy did arouse
hostility and resistance of the higher castes even at that time. The agitation
against reservations to-day is only a new incarnation of the same aititude
of hostility. The resistance is understandable. 1t springs from the real
prospect of the loss of employment opportunities for the eligible young.
But the deeper reason of the high castes for opposing the reservation may
be the prospect of losing the hitherto exclusive administrative power and
having to share it with others on an increasing scale. When it is realised
that in a democracy, the political executive has a limited tenure and the
administrative executive wields the real power, [they can truly be described
as the permanent politicians], the antipathy to reservation on a piiched
note, propelled by the prospective loss of power, is quite intelligible. The
loss of employment opportunities can be made good by generating employ-
ment elsewhere and by adopting a rational economic structure with
"planned economy, planned population and planned education. That is
where all sections of the society - whether pro or anti-reservation should
concentrate. For even if all available posts are reserved or dereserved, they
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will not provide employment to more than an infinitesimal aumber of cither
of the sections. Unfortunately, it is not logic and sanity, but emotions and
politics which donmnate the issue. The loss of exclusive political power
wiclded through administrative machine, however, cannot be avoided ex-
cept by perpetuating the status quo.

8. The consequences of the starus quo are startling and ruinous to
the country, One of the major causes of the backwardness of the country
in all walks of life is the denial to more than 75% of the population, of an
opportunity to participate in the runniog of the affairs of the country.
Democracy does not mean mere elections. It also means equal and effec-
tive participation in shaping the destiny of the country. Needless to say that
where a majority of the population is denied its share in actual power, there
exists no real democracy. It is a harsh reality, It can be mended not by
running away from it or by ignoring it, but by taking effective workable
rememdial measures. Those who point 4o the, past achievements aad the
present progress of the country, forget that these achievements and the
progress are by a tiny section of the society who got an opportunity to
tealise and uvse there talent, If all sections of the society had such oppor-
tunity, this country’s achievements is all fields and walks of life wouk? have
been many times more, That this is a realistic .estimate and not a mers
rhetoric is proved by history, Dr. Ambedkar belongs to the very recent past.
If what is handed down to us history is to be believed, then the epic
‘Mahabharata® was penned by Vyasa, who was born of a fisher woman;
‘Ramayana’ was authored by Valmiki, who belonged to a tribe forced to
live by depredations. The immortal poet Kalidasa's ancestry is not known.
These few instances demonstrate that intelligence, perception, character,
scholarship and talent are not a monopoly of any section of the society,
Given opportunity, those who are condemned to the lowliest stations in life
can rise to the lofticst status in society. One can only guess how much thig
country has lost for want of opportunities to the vast majority all these
centuries. This aspect of the present and the past history has a bearing on
the "merii-contention” advanced against reservations.

In this connection, it will be worthwhile quoting what Pandit Nehru
had to say on the subject in "Discovery of India”:-

"Therefore, not only must equal opportunities be given to
all, but special opportunities for educational, economic and
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cultural growth must be given to backward groups so as to

" enable them to catch up with those who are ahead of them.
Any such attempt to open the door of opportunities to all
in India will release enormous energy and ability and trans-
form the country with amazing speed.”

9, The inequalities in Indian society are born in homes and sustained
through every medium of social advancement, Inhuman habitations, limited
and crippling social intercourse, low-grade educational institutions and
degrading occupations perpetuate the inequities in myriad ways. Those
who are fortunate to make their escape from these all-pervasive dragnets
by managing to attain at least the minimum of attainments in spite of the
paralysing effects of the debilitating social environment, have to compete
with_others to cross the threshold of their backwardmess. Are not those
attainments, however low by the traditional standards of measuring them,
in the circumstances in which they are gained, more creditable? Do they
not show sufficient grit and determination, mtelligence, diligence, poten-
tiality and inclination towards learning and scholarship? Is it fair to com-
pare thesc attainments with those of one who had all the advantages of
decent accommadation with all the comforts and facilities, enlightened and
affluent family and social life, and high quality education? Can the ad-
vantages gained on account of the superior social circumstances be put in
the scales to claim merit and flaunted as fundamental rights? May be in
many cascs, those coming from the high classes have not utilised their
advantages fully and their score, though compared with others, is high, is
in fact not so when evaluated against the backdrop of their superior
advantages - may even be lower, With the same advantages, others might
have scored better, In this connection, Dr, Ambedkar's example s worth
citing. In his matriculation examination, he secured only 37.5% of the
marks, the minimum for passing being 35% [See: "Dr. Ambedkar” by Dr.
Dhananjay Keer]. If his potentialitics were to be judged by the said marks,
the country would have lost the benefit of his talent for all times to come,

10. Those who advance merit contention, unfortunately, also ignore
the very basic fact - (though tn other contexts, they may be the first to
accept it) - that the traditional method of evaluating merit is neither
scientific nor realistic. Marks in one-time oral or written test do not
necessarily prove the worth or suitability of an individual to a particular
post, much less do they indicate his compartive calibre. What is more, for
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different posts, different tests have to be applied to judge the suitability,. A
The basic problems of this country are mass-oriented. India kives in villages,
and in slums in towns and cities. To tackle their problems and to implement
measures to better their lot, the country needs personnel who have first-
hand knowledge of their problems and have personal interest in solving
them. What is needed is empathy and not mere sympathy. One of the major
rcasons why during all these years after Independence, the lot of the
downtrodden has not even been marginally improved and why majority of
the schemes for their welfare have remained on paper, is perceptibly
traccable to the fact that the implementing machinery dominated as it is
by the high classes, is indifferent to their problems. The Mandal
Commission’s lament in its report, that it did not even receive replies to C
the information sought by it from various Governments, departmenis and
organizations on the caste-wise composition of their services, speaks
volumes on the point. A policy of deliberate reservations and recruitment

in administration from the lower classes, who form the bulk of the popula-

tion and whose problems primarily are to be solved on a priority basis by D
any administration with democratic pretensions, is therefore, not only
eminently just but essential to implement the Constitution, and to ensure
stability, unity and prosperity of the country.

11, What should further not be forgotien is that hitherto for centuries,
there have been cent per cent reservations in practice in all fields, in favourof E
the high castes and classes, to the total exclusion of others, It was a purely
caste and class-based reservation. The administration inthe States where the
reservations are in vogue for about three quarters of a century now, further
cannot be said to be inferior to others in any manner. The reservations are
aimed at securing proper representation in administration to al! sections of F
the society, intelligence and administrative capacity being not the monopoly
of any one class, caste or community. This would help to promote healthy
administration of the counrty avoiding sectarian approaches and securing the
requisite talent from ali available sources.

11A. The assumption that the reservations lead to the appointment G
or admission of non-meritorious candidates is also not factually correct. In
the first instance, there are minimum qualifying marks prescribed for
appointment/admission. Secondly, there is a fierce competition among the
backward class candidaies for the seats in the reserved quota. This hag
resulted in the cut-off marks for the seats in the reserved quota reaching H
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near the cut-off line for seats in the general quota as some surveys made
on the subjsct show. A sample of such surveys made on the State of Tamil
Nadu by Era Sezhian and published in the issue of the "Hindu" dated 8th

October, 1990 may be reproduced here:

Selection to professional courses: Cut-off level

Course Open Backward Most Scheduled
of Study Competition Backward __ Casle
Engincering

Course

[Anna

Universty]

Computer  97.98% 96.58% 93.25% 84.38%
Science

Electronics  97.74% 96.08% 92.16% 82.22%
Elzctrical 95.84% 05.42% 91.48% 81.98%
Machaagical 95.78% 94.10% 90.66% 79.21%
Engg.

Medical Course

[University of Madras]

M.B.BS. 95.22% 93.18% 89.62% 83.98%
Agricultural Course

[Agricultural Univesity,

Coimbatore]

B.Sc. Agri.  90.9%% €.08% 86.10% 78.04%
B.E. Agri.  9266% 9196% 87.45% 76.14%
Veterinary

[Tamil Nadu Veterinary &

Animal Sciences

University]

BVSc. 94.90% 93.48% 91.18% 85.24%
BF5Sc. 96.96% 05.58% 95.02% 03.02%

By what logic can it be said that the above marks secured by the

candidates from the backward classes are not meritorious?

12.'The reservations by their very nature have, however, to be imagina-
tive, discriminating and gradual, if they are to achieve their desired goal. A
dogmuic, unrealistic and hasty approach to any social problem proves, more
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often than not, self-defeating, This is more so when ills spread over centuries
are sought to remedied. It is not possible to remove the backlog in repre-
sentation at all levels of the administration in one generation, More difficult
it is to do so in all fields and all branches of administration, and at the same
pace. It will not only be destructive of the object of reservations but will
positively be harmbful even to those for whom it is meant - not to speak of the
socicty as a whole. It must be remembered that some individual exceptions
apart, even the advanced classes have not made it to the top in one genera-
tion. Such exceptions are found in backward classes as well.

PHILOSOFPHY AND OBJECTIVES QF RESERVATIONS

13. The aim of any civilised society should be to secure dignity to
every individual. There cannot be dignity without equality of status and
opportunity. The absence of equal opportunities in any walk of social life
is a denial of equal status and equal participation in the affairs of the
society and, therefore, of its equal membership. The dignity of the in-
dividual is dented in direct proportion to his deprivation of the equal
access to social means. The democratic foundations are missing when equal
opportuaity to grow, govern, and give on¢’s best to the society is denied to
a sizeable section of the society. The deprivation of the opportunities may
be direct or indirect as when the wherewithals to avail of them are denied.
Nevertheless, the consequences are as potent.

14, Inequality ill-favours fraternity, and unity remains a dream
without fraternity. The goal enumerated in the preamble of the Constito-
tion, of fraternity assuring the dignity of the individual and the untity and
integrity of the nation must, thercfore, remain unattainable so long as the
equality of opportunity is not ensured to all, '

15, Likewise, the social and political justice pledged by the Preamble
of the Constitution to be secured to all citizens, will remain a myth unless
first economc justice is guaranteed to all. The liberty of thought and
expression also will remain on paper in the face of economic deprivations.
A remunerative occupation is a means not only of economic upliftment but
also of instilling in the individual self-assurance, self-esteem and self-
worthiness. It also accords him a status and dignity as an independent and
useful member of the society. It enables him 1o participate in the affairs of
the sacisty without dependence on, or domination by, others, and on an
equal plane depending upon the natore, security and remuneration of the

H
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occupation. Employment is an important and by far the dominant
remunerative occupation, and when it is with the Government, semi--
Government or Government-controlled organisation, it has an added edg:

It is coupled with power and prestige of varying degrees and nature,
depending upen the establishment and the post. The employment under
the State, by itself, may, many times help achieve lhe tnple goal of soc:al,
economic and pnlmcal ]ustlcc

16. The employment - whether privaté or pubﬁc_- thus, is a means of
social levelling and when it is public, is also a means of directly participat-
ing in the running of the affairs of the society. A deliberate attempt to
seeure it to those who were desngncdly denicd the sae in the past, is an
attempt to do social and econemic Jusucc to them as ordmncd by the

. Preamble of the Constitution. o T~

el

17. It isno longer necessary to emphasise that cquaht)' oontemplatedby
Article 14 and other cognate Acticle including Article 15(1), 16(1), 29(2) and
38(2) of the Constitution, is secured out only when equals arc treated equally
but also when unequals are treated unequally. Conversely, when unequals are
treated equally, the mandate of equality before law is breached. To bring
about equality between the unequals, therefore, it is necessary to adopt
positive measures to abolish inequality, The equalising measure will have to

‘use the same tools by which inequality was introduced and perpetuated.
Otherwise, equalisation will not be of the unequals. Article 14 which guaran-

. tees equality before law would by itself, without any other provision in the
Constitution, be enough to validate such equalising measures. The founders
- of the Constitution, however, thought it advisable to incorporate another
. provision, viz., Article 16 specifically providing for equality of opportunity in
‘matters of public employment. Further they emphasised in clause (4) thereof

- that for equalising the employment opportunities in the services under the
State, the State may adopt positive measures for reservation of appointments
or posts in favour of any backward class of citizens which in the opinion of the
- State, is not adequatcly represented in such Sprvices. By hind sight, the
foresight shown in making the peovision specifically, instead of leaving it only
to the equalty provision as under the U.S. Constitution, is more than vindi-
_cated, In spite of decisions of this Court on almost all aspects of the problem,
* “spread over the past more than forty years now, the validity, the nature, the
. content and the extent of the reservation is still under debate, The absence of
* such provision may well have led to total denial of equal opportunity in the
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most vital sphere of the State activity. Consequently, Article 38(2) which
requires the State in particular to strive to minimise the inequalities in
income, and endeavour to eliminate inequalities in staius, facilitics and
opportunities, not only amongst individuals but also among groups of people
residing in different areas or engaged im differen: vocations, and Article 16
which enjoins upon the State to promote with special care the educational
and economic interests of the weaker sections of the people, and to protect
them from social injustice and all forms of exploitation, and Article 335 which
requires the State to take into consideration the claims of the Scheduled
Castes and Scheduled Tribes in making the appointments to services and
posts under the Union or States, would have, all probably remained on paper.

18. The trinity of the goals of the Constitution, viz., socialism,
secularism and democracy cannot be realised unless all sections of the
society participate in the State power equally, irrespective of their casts,
community, race, religion and sex and all discriminations in the sharing of
the State power made on those grounds are climinated by positive
IMEASUTES.

19, Under Article 16(4), the reservation in the State employment is
to be provided for a "class of people’ which must be "backward” and "in
the opinion of the State" is "not adequately represented” in the services of
the State. Under Article 46, the State is required to "promote with special
care” the "educational and economic interests” of the "weaker sections” of
the people and “in particular”, of the Scheduled Castes and Scheduled
Tribes, and "to protect” them from "social injustice” and "all forms of
exploitation”. Since in the present case, we are not concerned with the
reservations in favour of the SCs/S8Ts, it is not necessary to refer to Article
335 except to point out thag, it is in terms provided there that the claims
of SCs/ STs in the services are te be taken into consideration, consistently
with the maintenance of efficiency of administration. It must, therefore,
mean that the claims of other backward class of citizens and weaker
sections must also be considered consistently with the maintenance of the
efficiency. For, whomsoever, therefore, reservation is made, the efficiency
of administration is not to be sacrificed, whatever the efficiency may mean.
That is the mandate of the Constitution itself.

20. The varions provisions in the Constitution relating to reservation,
therefore, acknowledge that reservation is an integral part of the principle
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" of quality where inequalities exist, Further they accept the reality of ine-
qualitics and of the existence of unequal social groups in the Indian societv.
They are described variously as "socially and educationally backward clas-
. ses” [Article 15(4) and Article 340), "backward class” [Article 16(4)] and
" "weaker sections of the people” [Article 46). The provisions of the Con-
stitution also direct that the uncqual representation in the services be
remedied by taking measures amied at providing ¢employment to the dis-
criminated class, by whatever different expressions the said class is
- deseribed, How does one identify the discriminated class is a question of
methodology, But once it is identified, the fact that it happens to be a caste,
race, or occupatmnal group, is irrelevant, If the socal group has hitherto
been denied opportunity on the basis of caste, the basis of the remedial
Teservation has also to be the caste. Any other basis of reservation may
perpetuate the status quo and may be inappropriate and unjustified for
remedying the discrimination. Whea, in such circumstances, provision is
--made for reservations, for example, on the basis of caste, it is not a
reservation in favour of the caste as a "caste” but in favour of a class or
social group which has been discriminated against, which discrimination
cannot be climinated, otherwise. What the Constitution forbids is dis-
crimination "only" on the basis of caste, race etc, However, when the caste
also happens to be a social group which is "backward” or "socially and
educanonally backward® or a "weaker scction”, this discriminatory treat--
ment in its favour, is not only on the basis of the caste. .

21. The objectives of reservation may be spelt out variously. As the

US. Supreme Court has stated in different celebrated cases, viz., Ofiver
Brown et. al, v. Board of Education of Topeka et. al, 347 US 483 ; 98 L.
Ed. 8731, Spottswood Thomas Bolling et. al. v, C. Melvin Sharpe ¢t. al,, 347
US 497 : 98 L. Ed. 884, Marco Defunis et. al. v, Charles Odegaard, 416 US
312 : 40 L. Ed. 2d 164, Regents of the University of Califomia v. Allan Bakke,
433 US 265 : 57 L. Ed. 2d 7.50, H. Eart Fullilove et. al. v. Philip M. Klutznick,
448 US 449 : 65 L. Ed. 2d 902, and Metro Broadcasting Inc. v. Federal
Crevmuctications Commission, 111 L, Ed. 2d 445, rendered as late as on
dawz 27, 1944, the ressyvation or affirmative action may be undertaken to
rentove the "persisting or present and coutinuing effects of past discrimina-
tion”; to Lift the "limitation on access to equal opportunities”; to grant

*opportunity for full participation in the governance” of the society; to

recogaise and discharge "special obligations”; towards the disadvantaged
- and discriminated social groups™; *to overcome substantial chronic under-
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representation of a social group s or "ta serve the 1mp0rtan1 govcrnmcntal
cbjectives”. What applies to American socicty, apphes ex proprio vigore 1o -
* our society. The discrimination in our society is more chronic and its
cmtinuing effects more discernible and disastrous, Unlike in America, the
all pervaswe discrimination here is against a vast majonty

22. As has been pomtcd out earhcr, our Con.smuuon 1tsclf spcﬂs out
the important cbjectives of the State Poilicy. There cannot be a more -
compelling goal than to achieve the unity of the country by integration of -
different social grovps. Social integration cannot be achieved without giving
equal status to all. The administration of the country cannot also be carried
on impartially and efficiently without the representation in it of all the -
social groups and interests, and without the aid and assistance of all the
views and social experiences. Neither democracy nor unity will become
real, unless all sections of the socicty have an equal and eﬂ'eclm: voice in
the affairs and the goverancc of thc couutry

© 23.Ina soclety such as ours wherc th::rc exist furwa:d and backwa.rd,

lughcr and lower social groups, the first step to achieve social integration
is to bring the lower or backward social groups to the Ievel of the forward
or higher social groups. Unless all social groups are brought on an equal
cultural plane, social intercourse _among the groups will be an impos-
siblility. Inter-marriage as a matter of course and without inhibitions is by
far the most potent means of effecting social integration, Inter-marriages
- between different social groups would not be possible unless all groups
attain the same cultural level. Even in the same social group, marriages
- take place only between individuals who are on the same cultural plane,
- Calture is a cumulative product of economic and educational attainments -

leading to social accomplishment and rcﬁncmcnt of mind, morals and taste.
"Employment and particularly the govcmmcntal employment promotes’

econoric and social advancement which in turn also leads to edncational

advancement of the gronp. Though it is true that economic and educational
- advancement is not necessarily accompanied by cultural growth, it is also
e asily trve that without them, cnitural advancement is difficult, Employ-
meas is thus an Lapoertant aié for cultural growth, To achisve total unity
and megramn of the nation, reservations in employment are, therefore, -.
imperative, in-the pre.sent state of our somty

24. Under the Consntunon. the reservations in employment in favour
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of backward classes are not intended either to be indiscriminate or per-
manenl. Article 16(4) which provides {or reservations, also at the same time
prescribes their fimils and conditions. [n the first place, the reservations
are not to be kept in favour of every backward class of citizens, It is only
that backward class of citizens which, in the opinion of the State, is "nol
adequately represented” in the scrvices under the State, which is entitled
to the benelit of the reservations, Secondly, and this follows from the first,
even that backward class of citizens would cease to be the beneficiary of
the reservation policy, the moment the State comes to the conclusion that
it 15 adequately represented im the services.

THE IMPUGNED ORDERS OF THE GOVERNMENT

25, In order to appreciate the relevance of the guestions which are
to be answered by this Court, it is necessary first to analyse the provisions
of the two impugned orders. The first order dated 13th Augusy, 1990,
acknowledges the fact that our society is multiple and undulating, and
cxpressly refers to the Second Backward Classes Commission, popularly
known as Mandal Commission and its report submitted 1o the Government
of India on 3ist December, 1980 and the purpose for which the Commis-
s10n was appointed, viz., for early achicvement of "the objective of social
justice" cnshrined in the Constitution, The order then states that the
Government have considered carefully, the report of the Commission and
the recommendations of the Commission in "the present context” regarding
the bentfits to be extended 1o the "Socially and Educationally Backward
Classes” [SEBCs] as opined by the Commission. The order further declares
that the Government are of the clear view that at the outset "certain
weightage is to be provided to such classes in the services of the Union
and ather public undertakings'. With this preface, the order proceeds to-

[1] provide for reservation of 27% of the vacancies in civil
posts and services under the Union Government to
"SEBCs";

[2] restrict the reservations to the vacancies to be filled in
by direct recrvitment only (and thus by necessary im-
plication excludes reservations in recruitment by
promotion); '
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{3] leave the procedure to be followed for enforcing reser-
vation to be detailed in instructions to be issued
separately;

(4} make it clear that those belonging to SEBCs who enter
into services in the open i.e., unreserved calegory are
not to be counted for the purposc of calculating the
reserved quoia of 27%;

{5] specify that in the first phase of reservation, it is only
SEBC castes and communities which are common to
both the lists given in the report of the Mandal Com-
mission and the list prepared by the State Government,
would be the beneficiaries of the reservattons;

[6] state that the list of such common castes and com-
munitics will be issued by the Government separately;

{7] give effect to the reservation from 7th August, 1990;
and

{8} explan that the reservation quota will apply not only
to the services under the Governmeant of India but also
to the services in the public sector undertakings and
financial institutions including the public sector banks; "

26. This order was amended by the second order of 25th September,
1991, The first purpose of the amendment, as stated in the opening
paragraph of the order is to classify the SEBCs into two categories, namely,
SEBCs and the poorer sections of the SEBCs, and to give the latter the
benefit of reservations on preferential basis. The second purpose is to carve
out a new category of "Other Economically Backward Sections” of the
people (OEBSs) which are not covered by any existing schemes of reser-
vaticn, and to provide reservation in services for them. To cffectuate these
two objectives, the order provides that - '

£1] omt of the 2797 of the vacanvies reserved for SERCs,
preference shall be given to candidates belonging to
poorer sections of SEBCs. If sufficient number of
candidates belonging to poorer sections of SEBCs are
not available, the unfilled vacancies shall be filled by
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other SEBC candidates;

[2] 10% of the vacancies in civil posts and services shall
be reserved for "Other Economically Backward Sec-
tions of the people” (OEBSs);

[3] The criteria for determining poorer sections of the
SEBCs as well as OEBSs are to be issued separately.

The effect of the second order is to increase the reservations by 10%
making the total reservations in the civil posts and services 59-172%,
22-112% for SCs/STs + 27% for SEBCs + 10% for OEBSs.

27. As has been pointed out earlier, Article 16(4) does not use the
expression "Socially and Economically Backward Classes”. Instead it uses
the expression "Backward Classes of Citizens". It is Article 15(4) and
Article 340 which use the expression "Socially and Educationally Backward
Classes”. Since the judicial decisions have equated the expression "back-
ward class of citizens" with the expression "Socially and Educationally
Backward Classes of Citizens", it appears that the impugned order have
used the two expressions synonyr.ously (o mean the same class of citizens.
The second order has gone even further. It has carved out yet another class
of beneficiaries of reservation, namely, "Other Economically Backward
Sections". As would be pointed out a little later, this new class of citizens
cannot be a beneficiary of reservations in services under clause {(4) of
Article 16 nor under Clause (1) thersof.,

We may now proceed to deal with the specific questions raised
before us.

Question [

Whether Article 16(4) is an exception to Article 16{1) and
would be exhaustive of the rigk: to reservation of posts in
services under the State?

28. With the majority decision of this Court in State of Kerala & Anr.
v. NM. Thomas & Ors, [1976] 1 SCR 906, having confirmed the minority
opinion of Subba Rao, J. in T. Devadasan v. Union of India & Anr., [1964]
4 SCR 680, the settled judicial view is that clause (4) of Article 16 is not
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an exception to clause (1) thereof, but is merely an emphatic way of stating
what is implicit in clause (1). :

29. Equality postulates not merely legal equality but also real
equality. The equality of opportunity has to be distingnished from the
equality of results, The various provisions of our Constitution and par-
ticulasly those of Article 38, 46, 335, 338 and 340 together with the
Preamble, show that the right 10 equality enshrined in our Constitution is
not merely a formal right or a vacuous declaration. It is a positive right,
and the State is under an obligation to undertake measures to make it real
and effectual. A mere formal declaration of the right would not make
unequals equal. To enable all to compete with each other on equal plane,
it is necessary to take positive measures to equip the disadvantaged and
the handicapped to bring them to the level of the fortunate advantaged.
Articles 14 and 16 (1) no doubt would by themselves permit such positive
measures in favour of the disadvantaged to make real the equality guaran-
teed by them. Howevet, as pointed out by Dr. Ambedkar while replying to
the debate on the provision in the Constituent Assembly, it became neces-
sary to incorporate clause (4) in Article 16 at the inststence of the members
of the Assembly and to allay and apprchensions in that behalf. Thus, what
was otherwise clear in clause (1) where the expression "equality of oppor-
tunity” is not used in a format but in a positive sense, was made explicit in
clause (4) so that there was no mistake in understanding either the real
import of the "right to equality” enshtined in the Constitution or the
intentions of the Constitution-framers in that behalf. As Dr. Ambedkar has
stated in the same reply, the purpose of the clause (4) was to emphasise

that "there shall be reservation in favour of certain communities which have |

not so far had a proper look into, so to say, in the administration”.

30, I, however, clause (4) is treated as an exception to ¢lause (1), an
important but unintended consequence may follow. There would be no
other classification permissible under clause (1), and clause (4) would be
deemed to exhaust all the exceptions that can be made to clause (1), It
would then not be open to make provision for reservation in services in
favour of say, physically handicapped, army personnel and freedom fighters
and their dependents, project affected persons, etc. The classification made
in favour of persons belonging to these categories is not hit by clause (2),

G

Apart from the fact that they cut across all classes, the reservation in their |}
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favour are made on considerations cther than that of backwardness within
the meaning of clause (d). Some of them may belong to the backward
classes while some may belong to forward classes or classes which have an
_adequate representation in the services. They are, however, more disad-
vantaged in their own class whether backward or forward. Hence, even on
this ground it will have to be held that Article 16(4) carves out from various
classes for whomn reservation can be made, a specific class, iz, the back-
ward class of citizens, for emphasis and to put things beyond doubt.

31. For these very reasons, it will also have to be held that so far as
"backward classes” are concerned, the reservations for them can only be
made under clause (4) since they have been taken ont from the classes for
which reservation can be made under Article 16(1). Hence, Article 16(4)
is exhanstive of all the reservations that can be made for the backward
classes as such, but is not exhaunstive of rescrvations that can be made for
classes other than backward classes under Article 16(1). So also, no
rescrvation can be made under Article 16(4) for classes other than "back-
ward classes” implicit in that Article. They have to look for their reserva-
tions, to Article 16(1}).

32. It may be added here that reservations can take various forms
whether they are made for backward or other classes. They may consist of
preferences, concessions, exemptions, extra facilites etc. or of an exclusive
quota in appointmenis as in the present case. When measures other than
an exclusive quota.for appointments are adopted, they form part of the
reservation measures or are ancillary to or nccessary for availmg of the
reservations. Whatever the form of reservation, the backward classes have
to look for them to Article 16(4) and the other classes to Article 16(1).

Question II;

What would be the content of the phrase "Backward Class”
in Article 16(4) of the Constitution and whether caste by
itself could constitute a c¢lass and whether economic
criterion by itself coutd identify a class for Article 16(4)
and whether "Backward Classes” in Article 16(4) would
include the "weaker sections” mentioned in Article 46 as
well?
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33. The courts have, as will be instantly pointed out, equated the
expression "backward classes of citizens" with the expression "Socially and
Educationally Backward Classes of citizens {"SEBCs" for short] found in
Article 15(4) and Article 340. Even the impugned orders have used the
expression "socially und educationally backward classes of citizens”. As a
matter of fact, since the impugned orders have chosen to give the benefit
of reservation expressly to SEBCs and since it is not suggested that SEBCs
are not "backward class of citizens” within the meaning of Article 16(4),
the discussicn on the point is purely academic in the present case.

34, In this connection, a reference may first be made to Article 335
of the Constitution. There is no doubt that backward classes under Article
16(4) would also include SCs/STs for whose entry into services, provision
is also made under Article 335. There is, however, a difference in the
language of the two Articles. Whereas the provision of Article 16(4) is
couched in an enabling language, that of Article 335 is in a mandatory cast.
It appears that it became necessary to make the additional provision of
reservation for SCs/STs under Article 335 because for them the reserva-
tions in services were to be made as obligatory as reservations in the House
of the People and the Legislative Assemblies under Articles 330 and 332
respectively. When we remember that Articles 330, 332 and 335 belong to
the family of Article in Part XVI which makes "Special Provisions Relating
to Certain Class’, the additional and obligatory provision for SCs/STs
under Article 335 bacomes meaningful. It is probably because of the
mandate of Article 335 and the level of backwardness of the SCs/STs - the
most backward among the backward classes - that it also became necessary
1o caution and emphasise in the same vein, thai the imperative claims of
the SCs/STs shall be taken into consideration consistently with the efficien-
cy of the administration, and not by saerificing it. It cannot, however, be
doubted that the same considerations will have to prevail while making
provisions for reservations in favour of all backward classes under Article
16{4). To hold otherwise would not only be irrational but discriminatory
between two classes of backward citizens,

35. We may now analyse Arsticle 16 in the light of the question. Ie
the first instance, it is necessary to note that neither clauses (1) and (2) of
Article 16 read together, nor clause (2) of Article 29 prohibits discrimina-
tion and, therefore classification, which is not made only on the ground of
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religion, race, caste, sex, descent, place of birth, residence or any of them,
They do not prevent classification, if religion, race, caste etc. are coupled
with other grounds or considerations germane for the purpose for which it
is made. $econdly, clauses (1) and (2) of Article 16 prevent discrimination
against individuals and not against classes of citizens. Thirdly, clause (4) of
Articls 16 .cnables the State 10 make special provision in favour of any
backward "class® of citizens and not in favour of citizens who can be
classified as backward. The emphasis is on "class of citizens” and not on
"citizens". Fourthly, as has already been pointed out earlier, the class of
citizens under Article 16(4) has not only to be backward but also a class
which is not adequately represented in the services under the State, Fifthly,
when we remember that the Scheduled Castes and Scheduled Tribes are
also the merobers of the backward classes of citizens within the meaning
of Article 16(4), the mature of backwardness of the backward class of
citizens is mmplicit in Article 16(4} itself. Further, Part XV1 of the Constitu-
tion which makes special provision under Article 338 for National Com-
mission for Scheduled Castes and Scheduled Tribes for investigating their
conditions, makes a similar provision nnder Asticle 340 for appointment of
Commission to investigate the conditions also of "socially and educationally
backward classes of citizens". The two provisions leave no doubt about the
kind of backwardness that the Constitution takes care of in Article 16(4).
What is more, clause (4) of Article 15 which was added after the decision
in The State of Madras v, Srimathi Champakam Dorairajan eic., [1951] SCR
528, specifically mentions that nothing in Article 15 or in clause (2) of
Article 29, shall prevent the State from making any special provision for
the advancement of and "socially and educationally backward classes of
citizens or for the Scheduled Castes and Scheduled Tribes". The sig-
nificance of this amendment should not be lost sight of. 1t groups "socially
and educationally backward classes" with "Scheduled Castes and Scheduled
Tribes". When it is remembered that Article 341 and 342 enable the
President to specify by notification, the Scheduled Castes and Scheduled
Tribes, it can hardly be debated that sach specifications from time to time
may only be from the socially and educationally backward classes or from
classes whose economic backwardness is on account of their social and
educational backwardness.

We may now refer to the decisions of this Court on the point.
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36. In M.R. Bainji & Ors. v. State of Mysore, [1963] Supp. 1 SCR 439,
what fcll for consideration was Article 15(4), and on the language of the
said Article, it was held by this Court that the backwardness contemplated
by the said Article was both social and educational. It is not either social
or educational but it is both social and educational. In Janki Prasad
Parimoo & Ors. etc, etc. v, State of Jammu & Kashmir & Ors., [1973] 3 SCR
236, which was a case under Article 16(4), this Court read "backward class
of citizens" in Article 16(4) as "socially and educationally backward class
of citizens”, although Justice Palekar who delivered the judgment for the
Court, proceeded to equate the two expressions on the assumption that it
was well-settled that the expression "backward class” in Article 16(4) means
the same thing as the expression "any socially and educationally backward
classes of citizens" in Article 15(4). It is true that no decision prior to this
decision had in terms sought to eguate the two expressions, and to that
extent the said statement can be fauited as it is sought to be done before
us.

In K C. Vasanth Kumar & Anr. v. State of Kamataka, [1985] Supp. 1
SCR 352, this Court was called upon to express opinion on the issue of
reservation which may serve as a puideline to the Commission which the
Government of Karnataka proposed to appoint for examining the guestion
of affording better employment and educational opportunitics to the
Scheduled Castes and Scheduled Tribes and other backward classses.
Hence, the interpretation of the ¢xpression "backward class of citizens”
under Article 16(4) and of the expression "socially and educationaily
backward classes” under Article 15(4) and their co-relation, fell for con-
sideration directly. The five Judges of the Bench with the exception of
Chief Justice Chandrachud expressed their opinion on these two expres-
sions. Desat, J. held that "Courts have more or less......... veered round to
the view that in order to be socially and educationally backward classes,
the group must have the same indicia as Scheduled Castes and Scheduled
Tribes™. The learned Judge then proceeded 1o deal with what, according
to him, was a narrow question, viz., whether caste-lable should be sufficient
to identify social and educational backwardness. However, it appears that
the learned Judge proceeded on the footing that the expression "backward
class of citizens" was synonymous with the expression "socially and educa-
tionally backward classes of citizens”, There 15 no discussion whether the
two expressions are in fact similar and of the rcasons for the same.
Chinnappa Raddy, J. dealt with the two expressions a litile extensively and
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came to the conclusion as follows:

"Now, it is not suggested that the sociaily and educationally
backward classes of citizens and the Scheduled Castes and
Scheduled Tribes for whom special provision for advance-
ment is contemplated by Article 15(4) are distinct and
scparatc from the backward classes of citizens who arc
inadequately represented in the services under the State
for whom reservation of posts and appointments is con-
templated by Article 16(4). ‘The backward classes of
citizens’ referred to tn Article 16(4), despite the short
description, are the same as ‘the socially and educationally
backward classes of citizens and the Scheduled Castes and
the Scheduled Tribes’, so fully described in Art. 15 (4):
Vide Trilokinath Ttk v. State of Jammu & Kashmir, and
other cases."

Sen, J. also appears to have proceeded on the footing that the two
expressions, viz,, "socially and educationally backward classes” under Ar-
ticle 15(4) and "backward class of citizens” under Article 16(4) are
synonymous. ‘

Venkataramiah, J. [as he then was] held that "Article 15(4) and
Article 16(4) are intended for the benefit of "those who belong to castes,

. communities which arg traditionally disfavoured and which have suffered

societal discrimination in the past’. The other [actors such as physical
disability, poverty, place of habitation etc. - according to the learned Judge
- were never in the contemplation of the makers of the Constitution while
enacting these clauses,” The learned Judge has held that "while relief may
be given in such cases under Article 14, 15(1) and Article 16(1) by adopting
a rational principle of classification, Article 14, Article 15(4) and Article
16(4) cannot be applicd to them', The learned Judge has further held that
"it is now accepted that the expressions ‘socially and educationally back-
ward classes of citizens’ and ‘the Scheduled Castes and the Scheduled
Tribes’ in Article 15(4) of the Constitution together are equivalent to

‘backward class of citizens’ in Article 16(4)".

37. There is, therefore, no doubt that the expression "backward class
of citizens" is wider and includes in it "socially and educationally backward
classes of citizens” and "Scheduled Castes and Scheduled Tribes”.
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38. The next question is whether the social and cducational back-
wardness of the other backward classes has to be akin to or of the same
level as that of the Scheduled Castes and the Scheduled Tribes. It is true
that some decisions of this Court such as Balgji [supra] and State of Andhra
Prdesh & Anr. v. P. Sagar, [1968] 3 SCR 595, have taken the view that the
backwardaess of the backward class under Article 16(4) being social and
educational, must be similar to the backwardness from which the
Scheduled Castes and the Scheduled Tribes suffer. In'Balaji it is stated:

"It seems fairly clear that the backward classes of citizens
for whom special provision is authorised to be made are,
by Article 15(4) itself, treated as being similar to the
Scheduled Castes and Scheduled Tribes. Scheduled Castes
and Scheduled Tribes which have been defined were
known to be backward and the Constitution makers felt no
doubt that special provision had to be made for their
advancement. It was realised that in the Indian society
there were other classes of citizens who were equally, or
may be somewhat less, backward than the Scheduled Cas-
tes and Tribes and it was thought that some special
provision ought to be made even for them."

After referring to the provisions of Articles 338(3), 340(1), 341 and
342, the Court proceeded to hold as follows:

"It would thus be seen that this provision contemplates that
some Backward Classes may by the Presidential order be
inchided in Scheduled Castes and Tribes. That helps to
bring out the point that the Backward Classes for whose
improvement special provision is contemplated by Art.
15(4) are in the matter of their backwardness comparable
to Scheduled Castes and Scheduled Tribes".

39, The test laid down above of similarity of social and educational
backwardness was accepted in F. Sagar [supra].

40, However, in State of Andhra Pradesh & Ors. v, U.S.V, Balram etc,
[1972] 3 SCR 247, the carlier view has been explained by pointing out that
the above decisions do not lay down that backwardness of the other
backward classes must be exactly similar in all respects to that of the
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A Scheduled Castes and the Scheduled Tribes. Further, in Parimoo [supra]
the test laid dowa in Balaji has been explained in the following words:

"lndeed all sections in the rural areas deserve encourage-
ment but whereas the former by their enthusiasm for
education can get on without speical treatment, the latter
B require to be goaded into the social stream by positive
efforts by the Stale. That accounts for the raison d’etre of
the principle explained in Balaji’s case which pointed out
that backward classes for whose improvement special
provision was contemplated by Article 15(4) must be com-
C parable to Scheduled Castes and Scheduled Tribes who
are standing examples of backwardness socially and educa-
tionally. If those examples are steadily kept before the mind
the difficulty in determining which other classes should be
ranked as backward classes will be considerably cased.”

D In Kumari K.S. Jayasree and Anr. v. State of Kerala & Anr., [1977] 1
SCR 194 at 197-198, it is stated:

"Backward classes for whose improvement special
provisions are contemplated by Article 15(4) are in the

E matter of their backwardness comparable to Scheduled
Castes and Scheduled Tribes, This Court has empbasised
in decisions that the backwardness under Article 15(4)
must be both social and educational.

X X X X x x X X X x X X XX X X

F .
The Concept of backwardness in Article 15(4) is not in-
tended to be relative in the sense that classes who are
backward in relation to the most advanced classes of
society should be included in it."
G 41, These observations will also show that the test of comparable

backwardness laid down in Belaji has not been and is not to be, understood
to mean that backwardness of the other backward classes has to be of the
same degree as or identical in all respects to, that of the Scheduled Castes
and Scheduled Tribes. At the same time, the backwardness is mot to be
H measured in terms of the forwardness of the forward classes and those who
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are less forward than the forward are to be classified as backward. The
expression "backward class of citizens”, as stated sarlier, has been used in
Article 16(4) in a particular context taking into consideration the social
history of this country. The expression is used to denote those classes in
the society which could not advance sodially and educationally because of
the taboos and handicaps created by the society in the past or on account
of geographical or other similar factors. In fact, the expression "backward
classes” could not be adequately encompassed in any particular formula
and hence even Dr. Ambedkar while replying Lo the debate on the point
stated as follows:

"If honourable members understand this position that we
have to safcguard two things, namely, the principle of
equality of opportunity and at the same time satisfy the
demand of communities which have not had so Far repre-
sentation in the State, then, I am sure they will agree that
unless you use some such qualifying phrase as "backward"
the exception made in favour of reservation will ultimately
eat up the rule altogether. Nothing of the rule will remain,
That 1 think, if I may say so, is the justification why the
Drafting Committee undertook on its own shoulders the
responsibility of introducing the word backward’ ‘which, 1
admit, did not originally find a place in the fundamental
right in the way in which it was passed by this Assembly,
But I think honourable members will realise that the Draft-
ing Committee which has been ridiculed on more than one
ground for producing sometimes a loose draft, sometimes
something which is not appropriate and so on, might have
opened itself to further attack that they produced a Drafi
Constitution in which the exception was solarge, that it left
no room for the rule to operate. I think this is sufficient to
justify why the word ‘backward’ has been nsed.

............ Somebody asked me: "What is a backward com-
munity"? Well, I think any one who reads the language of
the draft itself will find that we have left it to be determined
by each local Government. A backward community is a
community which is backward in the opinion of the Govern-
meni’,
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42, It will have, therefore, to be held that the backwardness of the
backward classes other than the Scheduled Castes and Scheduled Tribes
who are entitled to the benefit of the reservations under Article 16(4), need
not be exactly similar in all respects to the backwardness of the Scheduled
Castes and Scheduled Tribes. That it is not necessary that the social,
educational and economic backwardness of the other backward classes
should be exactly of the same kind and degree as that of the Scheduled
Castes and the Scheduled Tribes is recogniscd by the various provisions of
the Constitution itself since they make difference between the Scheduled
Castes and the Scheduled Tribes on the one hand, and other "socially and
educationally backward classes" or "backward class of the citizens” on the
other. What is further, if the other backward classes are backward exactly
in all respects as the Scheduled Castes and Scheduled Tribes, the President
has the power to notify them as Scheduled Castes and Scheduled Tribes,
and they would not continue to be the other backward classes. The nature
of their backwardness, however, will have to be mainly social resulting in
their educational and economic backwardness as that of the Scheduled
Castes and Scheduled Tribes.

43. The next important aspect of the question is whether caste can
be used for identifying socially and sducationally backward classes.

44, There 5 no doubt that no classification can validly be made only
on the basis of caste just as it cannot be made only on the basis of religion,
race, sex, descent, place of birth or any of them, the same being prohibited
by Article 16(2). What is, however, required to be done for the purposes
of Article 16(4) is not classification but identification. The identification is
of the backward classes of citizens, which have, as seen above, to be socially
and, therefore, educationally and economically backward [for short
described as socially and educationally backward]. Any factor - whether
caste, race, religion, occupation, habitation etc. - which may have been
responsible for the social and educational backwardness, would naturaily
also supply the basis for identifying such classes not because they belong
to particular religion, race, caste, occupation, area etc. but becanse they
are socially and educationally backward classes.

45, Tt is, however, contended that the adoption of caste as a factor
even for identifying backwardness would perpetuate casteism, The argu-
ment, with respect, begs the question. It presumes thal the caste are

——
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created the moment they are identified as backward classes for the pur-
poses of Article 16(4), One of the most damaging and perpetuating social
consequences of the caste system has admittedly been the discrimination
suffered by certain castes and communities as such castes and com-

 munities. The result has been that these castes and communities as a whole
continued to remain as backward classes. If, therefore, an affirmative
action is to be taken to give them the special advantage evisaged by Article
16(4), it must be given to them because they belong to such discriminated
castes. It is not possible to redress the balance in their favour on any other
basis. A different basis would perpetuate the staius quo and therefore the
caste system insted of eliminating it. On the other hand, by giving the
discriminated caste-groups the benefits in question, discrimination would
in course of time be eliminated and along with it the casteism. It would
thus be seen that the contention to the contrary is counter-productive and
will in fact perpetuate, though unintentionally, the very caste system which
it seeks to climtnate.

Prime Minister Nehru while replying to the very point raised in the
discussion on the amendment to Article 15 by insertion of clause {(4),
summarised the situation in the following words:

"... But you have to distinguish between backward classes
which are specially mentioned in the Constitution that have
te be helped to be made to grow and not think of them in
terms of this community or that. Osly if you think of them
in terms of the community you bring in communalism. Bug
if you deal with backward classes as such, whatever religion
or anything else they may happen to belong to, then it
becomes our duty to help them towards educational, soeijal
and economic advance”.

[Lok Sabha Debates 16.5.1551 - Column 1821

46. ‘Class’ is a wider term. “‘Caste’ is only a species of the ‘class’. The
relevant portions of the definitions of "class" and "caste" given in Shorter
Oxford Dictinonary may be reproduced here:

"Class, ... 6. gen. A number of individuals [persons or
things] possessing common attributes, and grouped
together under a general ox ‘cl_aSS’ name;

G
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2. Higher [Upper], Middle, Lower Classes [Mod.]."

"Caste. 1555. [ad. sp. and Pg. casta, race, lineage, orig, ‘pure
(stock or breed)’, f. casta, fem. of casto: - L. castus {see
CHASTE]. Formerly written cast. [, A race, stock, or breed
1774, 2. spec. One of the hereditary classes into which
socicty in India has long been divided. Also transf, 1613.

The members of each caste are socially equal, have the
same religious rites, and generally follow the same occupa-
tion or profession; they have no social intercourse with
those of another caste. The original castes were four: 1st,
the Brahmans or priestly caste; 2ud, the Kshatriyas or
military caste; 3rd, the Vaisyas or merchants; dth, the
Sudras, or artisans and labourers. Now aimost every
variety of occupation has its caste.

3. fig. A class who keep themselves socially distinct, or
inherit exclusive privileges 1807.

4. this system among the Hindoos; also the position it
confers, as in To lose, or renounce c. I8I1, Also gen, and
fig.”

47.In view of the above meanings ascribed to the terms, it can hardly
be argued that caste is not a class. A Caste has all the attributes of a class
and can form a separate class. If, therefore, a caste is also a backward class
within the meaning of Article 16(4), there is nothing in the said Article or
m any other provision of the Constitution, to prevent the conferment of the
special benefits under that Article on the said caste. Hence it can hardly
be argued that caste in no circumstances may form the basis of or be a
relevant consideration for identification of backward class of citizens.

Tt will be instructive in this connection to refer to the earlier decisions
on the point.

48. The context in which the amendment to Article 15 was made
being sufficiently illuminating on the subject, may first be noticed. In
Champakarn [supra], the Seven-Judge Bench of this Court struck down the
classification made on the basis of caste, race and religion for the purposes
of admission to educational institutions on the ground that Asticle 15 did
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not contain a clanse such as clasue (4) of Article 16. The necessary
corollary of that view is that with the clause like clause (4) Article 16, the
enumeration of backward classes on the basis of caste, race or religion
would not be bad, and that is exactly what was held by the same Bench in
a decision delivered on the same day in the case of B. Venkataramana v.
The State of Madras & Anr, AIR (1951) SC 229, This was a case directly
under Article 16(4) unlike Champakam which was under Article 15. In this
casg, the Communal G.O. of the Madras Government made reservations
of posts for Harijans and backward Hindus as well as for other com-
munittes, viz, Muoslims, Christians, Non-Brahmin Hindus and Brahmins.
The Court upheld the reservations in favour of Harijans and backward
Hindus holding that those reserved posts were so reserved not on the
ground of religion, race, caste etc. but because of the necessity for making
a proviston for reservation of such posts in favour of a backward class of
citizens, The Court, however, struck down the reservations in favour of
other than Harjjans and backward Hindus on the ground that it was not
possible to say that those classes were backward classes, It can be seen
from this decision that the classificaiton of the backward classes into
Harijans and backward Hindus was upheld by the Court as being permis-
sible under Article 16(4) since it was not a classification made on the
ground of religion, race, caste ete. but because the said two grounps were
backward classes of citizens.

In Balaji it was observed as follows:

"Therefore, in dealing with the question as to whether any
class of citizens is socially backward or not, it may not be
irrelevant to consider the caste of the said group of citizens.
In this connection, it is, however, necessary to bear in mind
that the special provision is contemplated for classes of
citizens and not for individual citizens as such, and so,
though the caste of the group of citizens may be relevant,
its importance should not be exaggerated. If the classifica-
tion of backward classes of citizens was based solely on the
caste of the citizen, it may not always be logical and may
perhaps contain the vice of perpetuating the caste them-
selves."

In R. Chitraiekha & Ors. v. State of Mysore, [1964] 6 SCR 368, the

H
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. majority held that caste and class are not synonymous. Haowever, it was also
held that caste can be one of the relevant factors though not the sole and
dominani one to determine the social and eduational backwardness. The
social and educational backwardness can be ascertained with the help of
factors other than castes. The Court further held that if the entire caste is
backward, it should be included in the list of Scheduled Castes. There can
be castes whose majority is socially and educationally backward but
minority may be more advanced than another small sub-caste, the total
number of which is far less than the advanced minority. In such cases to
give benefit to the advanced section of the majority of the socially and
educationally backward castes will be unjust to others.

With respect, these observations leave many things unanswered. In the
first instance, it is difficult to understand as to why, when the entire caste or
for that matter the majority of the caste is socially and educationally back-
ward, it could not be calssified as a backward cl~ss, and why when it is donc,
the caste cannot become a class, as has been held in a later decision, ie.,
Batram [supra]. Secondly, if the entire caste is backward, it is not necessary to
include it in the list of Scheduled Castes unless it is contended that the
backwardness of the other backward castes must be of the same nature,
degree and level in all respects as that of the Seheduled Castes. The said
observations also ignore that the expression "backward class of citizens” is
wider than the cxpression “Scheduled Castes” as the former expression
includes not only the Scheduled Castes but also other backward classes which
may not be as backward as the Scheduled Castes. In any case, there i5 no
reason, why before a backward caste is inclnded in the list of Scheduled
Castes, it should not be entitled to be accepled as a socially and educationally
backward caste. Thirdly, when a minority of a socially and educationatly
backward caste is advanced, the remedy hes in denying the benefit of reserva-
tion to such minority and not neglect the majority.

In Minor P. Rajendran v, State of Madras & Ors,, [1968) 2 SCR. 786,
it is held that a caste is also a class of Citizens, and if the caste as a whole
is socially and educationally backward, reservation can be made in favour
of such caste on that ground, It is also held that once the State shows that
a particular cast¢ is backward, it is for those who challenge it, to disprove
it. The propositions laid down in this case are directly contrary to the
prapositions laid down in Chitralekha [supra}.
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In F. Sagar [supra), it is observed as follows: A

'In the coatext in which it occurs the expression "class”

means a homogeneous section of the people grouped

together because of certain likenesses or common traits

and who are identifiable by some common attributes such

as status, rank, occupation, residence in a locality, race, B
religion and the like. In determining whether a patticular

section forms a class, caste cannot be excluded altogether.

But in the determination of a class a test solely based upon

the caste or community cannot also bg accepted.”

1o Triloki Nath & Anr. v. State of Jummu & Kashmir & Ors,, [1969] 1
SCR 103, it is held:

"The expression ‘backward classes’ is not used as
synonymons with ‘backward caste’ or ‘backward
community’. The members of an entire caste or community D
may, in the social, economic and educational scale of values

at a given time, be backward and may, on that account be

treqted as g backward class, but that is not because they are

members of a caste or community, bt becauise they form a

class. In its ordinary connotation, the expression ‘class’ E
means a homogeneous section of the people grouped

together because of certain likenesses or common traits,

and who are identifiable by some common attributes such

as status, rank, occupation, residence in a locality, race,

religion and the like; but for the purpose of Art. 16(4) in

determining whether a section forms a class, a test solely F
based on caste, community, race, religion, sex, descent,
place of birth or resdence, cannot be adopted, because it
woukd directly offend the Constitution."

%

{cmphasis supplicd) G

With respect, it maybe added that when the members of an entire caste
are backward and on that account are treated as a backward class, the
expressions "backward caste" and "backward class” become synonymous.

In Minor A. Perigkarmuppan eic. v. State of Tamil Nadu & Ors. erc, H
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AR 1971 SC 2303 = [1971] 2 SCR 430, it is observed that a caste has
always been recongnised as a class. The decision refers in this connection
to what is observed in Nargyan Vasudev v. Emperor, AIR 1940 Bombay 379,
which observations are as follows:

"In my opimon, the expression ‘classes of His Majesty’s
subjects’ in Section 153-A of the Code is used in restrictive
sense as denoting a collection of individuals or groups
bearing a common and exclusive designation and also
possessing common and exclusive characteristics which
may be associated with their origin, race or religion, and
that the term "class" within that section carries with it the
idea of numerical strength so large is conld be groued in
a single homogencons community”.

The decisiort also quotes with approval from Paragraph 10, 11 and
13 of Chapter V of the Backward Classes Commission’s Report [Kalelkar
Coramission Report] where it is observed:

"We tried to avoid casie but we find it difficult to ignore
caste in the present prevailing conditions, We wish it were
ecasy to dissociate caste from social backwardacss at the
present juncture, kn modern times anybody can take to any
profession. The Brahman taking to tailoring, does not
become a tailor by caste, nor is his social status lowered as
a Brahman. A Brahman may be a seller of boots and shoes,
and yet his social status is not lowered thereby. Social
backwardness, therefore, is not today due to the particular
profession of a person, but we cannot escape caste in
considering the social backwardness in India”,

“It is not wrong to assure that social backwardness has
largely contributed to the educational backwardness of a
large number of social groups.”

"All this goes to prove that social backwardness is
mainly based on racial tribal, caste and denominational
differences".

The Court then observes that there is no gainsaying the fact that;
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there are numerous castes in this country which are socially and education-
ally backward. To ignore their existence 1s to ignore the facts of life.
However, the Court thereafter proceeds also to state that the Government
should not proceed on the basis that once a caste is considered as a
backward class, it should continue to be a backward class for all time. Such
an approach would defeat the very purpose of the reservation because once
a class reaches a stage of progress which some modern writers call as
"take-off stage", the competition is necessary for their futare progress.

[n Bairam, it was held that entire caste can be socially and educa-
tionally backward and in such circumstances reservation can be on the
basis of castes not because they are castes but castes but because they are
socially and educationlly backward classes. It was also held that reservation
can also be on the basis of the pupulation of the different castes separately
or soctal and educational backward classes. It was further. held that if
candidates from social and educational backward castes secure 50 per cent
or more seats of merit in the general pool, the list of backward classes need
not be invalidated but the Government should be asked to review it.

In Jayasree [supra), it was observed as follows:

"In ascertaining social backwardness of a class of citizens
it may not be irrelevant to consider the caste of the group
of citizens Caste cannof however be made the sole or
dominant test. Social backwardness is in the ultimate
analysis the result of poverty to a large extent. Social
backwardness which results from poverty is likely to be
aggravated by considerations of their caste. This shows the
relevance of both caste and poverty in determining the
backwardness of citizens. Poverty by itself is not the deter-
mining factor of social backwardness. Poverty is relevant
in the context of social backwardness. The Commission
found that the lower income group constitutes socially and
educationally backward classes, The basis of he reservation
is not income but social and educational backwardness
determined on the basis of relevant criteria. If any clas-
sification of backward classes of citizens is based solely on
the caste of the citizens it will perpetunate the vice of caste
system, Again, if the classification is based solely on poverty
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it will not be logical."

In Vasanth Kumar {supra], Chinnappa Reddy, J. stated as follows:

"Any view of the caste system, class or cursory, will at once
reveal the firm links which the caste system has with
economic power. Land and learning, two of the primary
sources of economic power in India, have till recently been
the monopoly of the superior castes. Qccupational skills
were practised by the middle castes and in the economic
system prevailing till now they could rank in the system next
only to the castes constituting the landed and the learned
gentry. The lowest in the hierarchy were those who were
assigned the meanest tasks, the out-castes who wielded no
eonomic power. The position of a caste in rural society is
more often than not mirrored in the economic power
wielded by it and vice versa. Social hicrarchy and economic
position exhibit an undisputable mutwality. The lower the
caste, the poorer its members. The pooter the members of
-a caste lower the caste. Caste and economic situation,
reflecting each other as they do are the Deus ex-Machina
of the social status occupied and the economic power
wielded by an individual or class in rural society. Social
status and economic power are so woven and fused into
the caste system in Indian rural society that one may without
hesitation, say that if poverty be the caiise, caste is the primary
index of social backwardness, so that social backwardness is
often readily identifiabie with reference to a person’s caste.
Such we must recognise is the primeval force and om-
nipresence of caste in Indian Society, however, much we
- may like to wish it away. So sadly and oppressively deep-
rooted is caste in our country that it has cut across even
the barriers of religion. The caste system has penetrated
other religious and dissentient Hindu sects to whom the
practice of caste should be anathema and today we find
that practitioner of other religious faiths and Hindu dis-
sentients are sometimes as rigid adherents to the sysiem of
caste as the comservative Hindus. We find Christian
Harijans, Christian Madars, Christian Reddys, Christian
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Kammas, Majbi Sikhs, ete. etc. In Andhra Pradesh there
is a community known as Pinjaras or Dudekulas (known in
the Nozth as ‘Rui Pinjane Wala’ : Professional cotton-
beaters) who are really Muslims but are treated in rwral
society, for all practical purposes, as a Hindu caste. Several
other instances may be given.”

Venkataramiah, J, [as he then was) in the same decision observed as
follows:

*An examination of the question in the background of the
Indian social conditions shows that the expression ‘back-
ward classes’ used in the Constitution referred only to those
who were borm in  particular castes or who belonged to
particular races or tribes or religious minorities which were
backward”

49, It will also be useful to note the trend of the thinking of some of
the lerarned Judges of the Supreme Court vn measures designed to redress
the racial imbalance in that country in various fields. In Regents of the
University of California, {supra], Marshall, J. expressed the view that in the
light of the history of discrimination and its devastating impact on the lives
of Negroes, bringing the Negoroes into the mainstream of American life
should be a State interest of the highest order, and that neither the history
of the Fourtecenth Amendment nor past Supreme Court decisions sup-
ported the conclusion that a University could not remedy the cumulative
effects of society’s discrimination by giving consideration to race in an effort
to increase the number and percentage of Negro doctors. He also held that
affirmative action programs of the type used by the University [to reserve
seats for the Negoroes]should not be held to be unconstitutioaal,

Blackmun, J. observed that it would be impossible 10 arrange and
affirmative action programime i a racially neutral way and have it successful,

Brennan, J. observed that the claim that the law must be "colour-
blind" is more an aspiration rather than a description of reality and that
any claim that the use of racial criteria is barred by the plain language of
the statute must fail in light of the remedial purpose of Title VI [of the
Civil Rights Act, 1954] and its legislative history., On the contrary, he
observed, that the prior decisions of the Court strongly sugpested that Title
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VI did not prohibit the remedial use of the race wherc such action is
constitutionally permissible, In this connection, it will be worthwhile to
quote two passages from the learned Judge's opinion in that case. While
dealing with equal protection clause in the Fourteenth Amendment, the
learned Judge observed as follows:

"The assertion of human equality is closely associated with
the proposition that differences in colour or creed, birth
or status, are neither significant nor relevant to the way in
which person should be treated. Nonetheless, the position
that such Factors must be "constitutionally an irrelevance”
summed up by the shorthand phrase "our Constitution is
colour-blind” has never been adopted by this Court a5 the
proper meaning of the Equal Protection Cause. Indeed, we
have expressly rejected this proposition on a mumber of
occasions. Qur cases have always implied that an "overrid-
ing statutory purpose’ could be found that would justify
racial classifications.......Mor¢ recently....this Court unani-
mously reversed the Georgia Supreme Court which had
held that a desegregation plan voluntarily adopted by a
local school board which assigned students on the basis of
race, was per se invalid because it was not colour-blind, We
conclude, therefore, that racial classification are not per se
invalid under the Fourteeath Amendment. Accordingly, we
turn to the problem of articulating what our role should be
in reviewing state action that expressly classifies by race."

"The conclusion that state cducational institutions may
constitutionally adopt admissions programs designed to
avoid exclusion of historically disadvantaged minorities,
even when such programs explicitly take race inte account
finds direct support in our cases construing congressional
legislation designed to overcome the present effects of the
past discrimination.”

In Fullilove {supra] where the provision in the Public Works Employ-
ment Act, 1977 requiring that at least 10 per cent of the Federal funds
granted for local public works projects, should be uscd by the State or the
local granteee to procuare services or supplies from businesses owned by
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minority group members, was challenged, Chief Justice Burger, speaking
for himself, White and Powel, JJ. upheld the view expressed in the carlier
decisions that if the race was the consideration for earifer discrimination in
remedial process, steps will almost invariably requifre to be biised on racial
factors and any other approach would freeze the status quo which is the very
target of ail remedies to correct the imbalance introduced by the past racial
discriminatory measures..1s1.

[All emphasis supplied]

50. It is further not correct to say that the caste system is prevalent
only among the Hindus, and other religions are free from it. Jains have
never considered themselves as apart from Hindus. For all practical pur-
poses and from all counts, there are no socially and educationally backward
classes in the Jain community for those who embraced it mostly belonged
to the higher castes. As regards Buddhists, if we cxclude those who
embraced Buddhism along with D1. Ambedkar in 1955, the population of
Buddhists is neghigible. If, however, we includce the new converts who have
come to be known as Nav-Buddhists, admitredly almost all of them are
from the Scheduled Castes, In fact, in some States, they were sought to be
excluded from the list of Scheduled Castes and denied the benefit of
reservations on the ground that they had no longer remrained the lower
castes among the Hindus qualifying to be included among the Scheduled
Castes, On account of their agitation, this perverse reasoning was set right
and today the Nav-Buddhists continue to get the benefit of reservation on
the ground that their low status in society as the backward classes did not
change with the change of their religion. As regards Sikhs, there is no doubt
that the Sikh religion does not recognise caste system. It was in fact a revolt
apainst it. However, the existence of Maznabis, Kabirpaathis, Ramdasias,
Baurias, Sareras and Sikligars and the demand of the leaders of the Sikhs
themselves to treat them as Scheduled Castes could not be ignored and
from the beginning they have been notified as a Scheduled Caste [See: pp
768-772 of Vol. I and p. 594 of Vol. IV of the Framing of India’s Constitu-
tion - Ed. B, Shiva Rac). As far as Islam is concerned, Islam also does not
recognise castes or caste system. However, among the Muslims, in fact
there are Ashrafs and Ajlafs, ie., high born and low born. The Census
Report of 1901 of the Province of Bengal records the following facts
regarding the Muslims of the then Province of Bengak:
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"the conventional division of the Mahomedans inta four
tribes - Sheikh, Saiad, Moghul and Pathan - has very litde
application to this province {Bengal]. The Mahomedans
themselves recognise two main social divisions, (1) Ashraf
or Sharaf and (2) Ajlaf. Ashraf means ‘noble’ and includes
all undoubted descendants of forcigners and converts from
high caste Hindus. All other Mahomedans including the
occupational groups and all coverts of lower ranks, are
known by the contemptuous terms, ‘Ajlaf’, “Wretches’ or
‘mean people’ : they are also called Kamina or Itar, “base’
or Rasil, a corruption of Rizal, ‘worthless’, In some places
a third class, called Arzal or ‘lowest of all’, is added. With
them no other Mahomedan would associate and they are
forbidden to enter the mosque to use the public burian
ground. ' '

Within these groups there [sic.] castes with social
precedence of exactly the same nature as one finds among
the Hindus.

1, Ashrat or better class Mahomedans.

(3) Saiads, () Sheikhs, (in) Patbans, (iv) Moéhul, (v) Mal-
lik, (vi} Mirza.

2, Ajlaf or lower class Mahomedans.

(i) Cultivating Sheikhs, and other who were oringinally
Hindus but who do not belong to any functional group, and
have not gained admittance to the Ashrat Community e.g.
Pirali and Thakrai, (ii) Darzi, Jolaha, Fakir and Rangrez,
(iii) Barhi, Bhathiara, Chik, Churihar, Dai, Dhawa,
Dhunia, Gaddi, Kala, Kasai, Kula, Xunjara, Laheri,
Mahifarosh, Mallah, Naliya, Nikari, (iv) Adbad, Bako
Bediya, Bhat, Chamba, Dafali, Dhobi, Hajjam, Mucho,
Nagarchi, Nat, Panwaria, Madaria, Tuntia.

3. Arzal or degraded class. Bhanar, Halalkhor, Hirja,
Kashi, Lalbegi, Mangta, Mehtar.

The Census Superintendent mentions another feature of -

Y
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“the Muslim social system, namely, the prevalence of the
‘Panchayat system. He states :

"The authority of the Panchayat extends to social as well
as trade matters and . . . mariage with people of other
communities is one of the offences of which the governing
body takes cognizance. The result is that these groups arc
often as strictly endogamous as Hindu castes. The prohibi-
tion on inter- marriage extends to higher as well as to lower
castes, and a Dhuma, for example, may marry no one but
a Dhuma. If this rule is transgressed, the offender is at once
hauled up before the panchayat and ejected ignominiously
from his community. A member of one such group cannot
ordinarily gain admission to another, and he retains the
designation of the community in which he was born even
if he abandons its distinctive occupation and takes to other
means of livelihood. . . . thousands of Jolahas are butchers,
yet there are still known as Jolahas,"

{See: pp. 218-220 of Pakistan or Partition of India by Dr,
B.R. Ambedkar.)

Similar facts regarding the then other Provinces could be gathered
from their respective Census Reports. At present there are many social
groups among Muslims which are included in the list of Scheduled Castes
in some Staies. For example, in Tami! Nadu, Labbais including Rawthars
and Marakayars are in the list of Scheduled Castes, This shows that the
Muslims in India have not remained immune from the same social evils as
are prevalent among the Hindus.

Though Christianity alsc does not reeognise caste system, there are
upper and lower castes among Christians. In Goa, for example, there are
upper caste Catholic brahmins who do not marry christians belonging to
the fower castes, In many churches, the low caste christians have to sit apart
from the high caste christians. There are constant bickerings between
Goankars and Gawdes who form a clear cut division in Goan Christian
society, In Andhra Pradesh there are Christian Harijans, Christian Madars,
Christians Reddys, Chrispans Kammas ete. In Tamil Nadu, converts to
Christianity from Scheduled Castes - Latin Catholics, Christians Shanars,
Christian Nadars and Christian Gramani are in the list of Scheduled
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Castes, Such instances are many and vary from region to region.

The division of the society even among the other religious groups in
this country between the high and low castes is only to be expected. Almost
all followers of the non-Hindu religions except those of the Zoroastrianism,
are converts from Hindu religion, and in the new religion they carried with
them their castes as well, It is unnatural to expect that the social prejudices
and biases, and the notions and feelings of superiority and inferiority,
nurtured for centurics together, would disappear by a merc change of
religion.

51. The castes were inextricably associated with occupations and the
low and the mean occupations belonged to the lower castes. In the new
religion, atong with the castes, most of the converts carried their occupa-
tions as well. The backward classes among the Hindus and non-Hindus
can, therelore, casily be identificd by their occupations also. Whether,
therefore, the backward classes are identificd on the basis of castes or
occupations, the result would be the same. For, it will lead to the iden-
tification of the same collectivities or communities. The social groups
following different occupations are known among Hindus by the castes
named after the occupations, and among non-Hindus by occupation names.
Hence for identifying the backward classes among the non-Hindus, their
occupations can fornish a valid test. 1t is for this reason that both Articles
15 (4) and 16 (4) do not use the word ‘caste’ and use the word “class’ which
can take within its fold both the caste and occupational groups among the
Hindus and non-Hindus.

52. The mext issues arising out of this question is whether economic
criterion by itself would ideatify the backward classes under Article 16 (4)
and whether the expression "backward class of citizens" in the said Article
would include "weaker sections of the people” mentioned in Article 46.

53. Article 46 enjoins upon the State to promote with special care,
the educational and economic interests of the "weaker sections” of the
people, and in particular, of the SCs/STs and to protect them from social
injustice and all forms of exploitation. The expression "weaker sections” of
the people is obviously wider than the expression "backward class" of
citizens in Article 16 (4) which is only a part of the weaker sections. As
has been discussed above, the expression "backward class' of citizens is
used there in a particular context which is germane to the reservations in

%,



INDRA SAWHNEY v. U.O1. [SAWANT, 1] 901

the services under the State for which that Article has been enacted. It has
also been pointed out that in that context, read with Articles 15 (4) and
340, the said cxpression means only these classes which are socially back-
ward and whose educational and economic backwardness is on account of
their social backwardness and which are not adecquately represented in the
services under the State. Hence, the expression "backward class” of citizens
in Article 16 (4) does not comprise all the weaker sections of the psople,
but only those which are socially and, therefore, educationally and
economically backward, and which are inadequately represented in the
services. The expression "weaker sections of the people” used in Article 46,
however, is not confined to the aforesaid classes only but also includes
other backward classes as well, whether they are socially and educationally
backward or not and whether they are adequately represented in the
services ar not. What is further, the expression "weaker sections” of the
people does not necessarily refer to a group or a class. The expression can
also take within its compass, individuals who constitute weaker sections or
weaker pasts of the society. This weakness may be on account of factors
other than past social and educational backwardness. The backwardness
again may be on account of poverty alone or on account of the present
impoverishment arising out of physical or social handicaps. The instances
of such weaker sections other than SCs/$Ts and socially and educationally
backward classes may be varied, viz,, flood - earthquake - cyclone - fire -
famine and project affected persons, war and riol torn persons, physically
handicapped persens, those without any or adequate means of livelihood,
those who live below the poverty line, slum dwellers ctc. Hence the
expression "weaker sections” of the people is wider than the expression
"backward class” of citizens or "socially and educationally backward classes"
and "SCs/STs", It connotes all sections of the society who are rendered
weaker due to various causes. Article 46 is aimed at promoting their
educational and economic interests and protecting them from social injus-
tice and exploitation. This obligation cast on the State is consistent both
with the Preamble as well as Article 38 of the Constitution.

54. However, the provisions of Article 46 should not be confused with
those of Arficle 16(4) and hence the expression "weaker sections of the
people” in Article 46 shonld not be mixed up with the expression "backward
class of citizens” nnder Article 16(4). The purpose of Article 16(4) is limited.
It is to give adequate representation in the services of the State to thar ¢lass

which has no such representation. Hence, Article 16(4) carves out a par- H
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ticular class of people and not individuals from the "weaker sections”, and the
class il carves out is the one which does not have adequate representation in
the services under the State. The concept of "weaker sections” in Article 46
has no such limitation. In the first instance, the individuals belonging to the
weaker sections may not from a class and they may be weaker as individuals
only. Secondly, their weakness may not be the result of past social and
educational backwatrdness or discrimination. Thirdly, even if they belong o
an identifiabls class but that class is represented in the services of the State
adequately, as individuals forming weaker section, they maybe entitled to the
benefits of the measures taken under Article 46, but not to the reservations
under Article 16(4). Thus, not only the concept of "weaker sections” undes
Article 46 is different from that of the "backward class” of citizens in Article
16(4), but the purpose of the two is also different. One is for the limited
purpose of the reservation and hence suffers from limitations, while the other
is for all purposes under Article 46, which purposes are other than reserva-
tion under Article 16(4). While those entitled to benefits under Article 16(4)
may also be entitled to avail of the measures taken under Article 46, the
converse is r1ot true. If this is borne in mind, the reasons why mere poverty or
economic consideration cannot be a criterion for identifying backward clas-
ses of citizens under Article 16(4) would be more clear, To the consideration
of that aspect we may now turn.

55, Economic backwardness is the bane of the majority of the people
in this country. There are poor sections in all the castes and communities.
Poverty runs across all barriers. The nature and degree of economic
backwardness and its canses and eifects, however, vary from section to
section of the populace. Even the poor among the higher castes are socially
as superior to the lower castes as the rich among the higher castes. Their
economic backwardness is not on account of social backwardness. The
educational backwardness of some individuals among them may be on
account of their proverty in which case econcmic props alone may enable
them to gain an equal capacity to compete with others. On the other hand,
those who are socially backward such as the lower castes or occupational
groups, are also educationally backward on account of their social back-
wardness, their economic backwardness being the consequence of both
their soctal and educational backwardness. Their educational backward-
ness is not on account of their economic backwardness alone, [t is mainly
on account of their social backwardness. Hence mere economic aid will
nol enable them to compete with others and particularly with those who
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are socially advanced. Their social backwardness is the cause and not the
consequence either of their economic or educational backwarduess, It is
necessary to bear this vital distinction in mind to understand the true
import of the expression "backward class of citizens” in Article 16(4). If it
is mere cducational backwardness or mere economic backwardness that
was intended to be specially catersd to, there was no need to make a
provision for reservation in employment in the services under the State.
That could be taken care of under Articles 15(4}, 38 and 46. The provision
for reservation in appointments under Article 16(4) is not aimed at
economic upliftment or alleviation of poverty. Article 16(4) is specifically
designed to give a due share in the Statc power to those who have remained
out of it mainly on account of their social and, therefore, educational and
economic backwardness. The backwardness that is contemplated by Article
16(4) is the backwardness which is both the cause and the consequence of
non-representation in the administration of the country. All other kinds of
backwardness are irrelevant for the purpose of the said Article. Further,
the backwardness has to be a backwardness of the whole class and not of
some individuals belonging to the class, which individuals may be economi-
cally or edcuationally backward, but the class to which they belong may be
socially forward and adequately or even more than adequately represented
in the setvices, Since the reservation under Article 16(4) is not for the
individuals but to a class which must be both backward and inadequately
represented in the services, such individuals would not be beneficiaries of
reseevation under Article 16(4). N is further difficalt to come across a
"class” [not individuals] which is socially and educationally advanced but is
cconomically backward or which is not adequately represented in the
services of the State om account of its economic backwardness. Hence,
mere economic or mere educational backwardness which is not the result
of social backwardness, cannat be a criterion of backwardness for Article
16(4).

56, That only economic backwardness was not in the contemplation
of the Constitution is made further clear by the fact that at the time the
First Amendment to the Constitution which added clause {4) to Article 13
of the Constitution, one of the Members, Prof. K.T. Shah wanted the
glimination of the word "classes” in and the addition of the word "economi-
cally" to the qualifiers of the term "backward classes”, This Amendment
was not accepted. Prime Minister Nehru himself stated that the addition
of the word "economically” would put the language of the Article at
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variance with that of Article 340, He added that "socially’ is a much wider
term including many things and certainly including "economically”, This
shows that economic consideration alone as the basis of backwardness was
not only not intended but positively discarded.

57. The reasons for discarding economic criterion as the sole test of
backwardness are obvious. If poverty alone is made the test, the poor from
all castes, communities, collectivities and sections would compete for the
reserved quota. In such circumstances, the rusult would be obvious, name-
ly, those who belong to socially and educationally advanced scctions wonld
capture all the posts in the quota. This would leave the socially and
educationally backward classes high and dry although they are not at all
represented or are inadequately represented in the services, and the so-
cially and educationally advanced classes are adequately or more than
adequately represented in the services. It would thus result in defeating the
very object of the reservations in services, under Article 16(4). It would,
also provide for the socially and educationally advanced classes statutory
_ reservations in the services in addition to their traditional but non-statutory
cent per cent reservations, It will thus perpetuate the imbalance, and the
inadequate representation of the backward classes in the services. It is
naive to expect that the poor from the socially and edcuationally backward
classes would be able to compete on equal terms with the poor from the
socially and educationally advanced classes. There may be an equality of
opportunity for the poor from bath the socially advanced and backward
classes. There will, however, be no equality of resutls since the competing
capacity of the two is unequal. The economic criterion will thus lead, in.
effect, to the virtual deletion of Article 16(4) from the Constitution.

58. We may refer to some decisions of this Court on this point.

In Chitralekha, which was a case nnder Article 15(4), it is observed:
"It is, therefore, manifest that the Government as a tem-
porary measure, pending an elaborate study, has taken into
consideration only the economic condition and occupaiion
of the family concermned as the criteria for backward classes

within the meaning of Article 15(4) of the Constitution.”

{Emphasis supplied)
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The Supreme Court upheld the said classification. However, it must be
noted that the classification there was not only on the ground of economic
condition but was also based on the occupation of the family concerned.

FParimoo was a case under Article 16(4). On the test of backwardness,
the Court has observed there as follows:

"It is not merely the educational backwardness or the social
backwardness which makes a class of citizens backward;
the class identified as a class as above must be both educa-
tionally and socially backward. In India social and educa-
tional backwardness is further associated with economic
backwardness and it is observed. in Balaji’s case referred
to above that backwardness, socially and educationally is
ultimately and primarily due to poverty. But if poverty is
the exclusive test, a very large proportion of the population
in India would have to be regarded as socially and educa-
tionally backward, and if reservations are made only on the
ground of economic considerations, an untenable situation
may rise because even in sectors which are recognised as
socially and educatirnally advanced there are large pockets
of poverty. In this country except for a small percentage of
the population the people are génerally poor — some being
more poor, others less poor. Therefore, when a social
investigator tries to identify socially and educationally
backward classes, he may do it with confidence that they
are bound to be poor. His chief concern is, therefore, to
determine whether the class or group is socially and educa-
tionally backward. Though the two words *socially’ and
‘educationally’ are used cumulatively for the purpose of
describing the backward class, one may find that if a class
as a whole is educationally advanced, it is generatly also
socially advanced because of the reformative effect of
education on that class. The words "advanced" and "back-
ward" are only relative terms — there being several layers
or strata of classes, hovering between "advanced' and
“backward”, and the difficult task is which class can be
recogniscd out of these several layers as being sccially and
educationally backward.”

-
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It will be observed from the above that poverty as the sole test of
‘backwardness for Article 16(4) was discarded by this Court in the said
decision, On the other hand, it is emphasised there that the poverty in
question should be the result of soctal and edcational backwardness.

59. This point has elaborately been dealt with by Chinnappa Reddy,
1. in Vasanth Kumar where the learned Judge has taken pains to point out
that although poverty is the dominant characteristic of all backwardness, it
is not the cause of all backwardness :

"We, therefore, see that everyone of the threc dimonsions
propounded by Weber is infimately and inextricably con-
nected with economic position. However, we look at the
question of ‘backwardness’, whether from the angle of
class, status or power, we find the economic factor at the
bottom of it all and we find poverty, the culprit-cause and
the dominant characteristic. Poverty, the economig factor
brands all backwardness just as the erect posture brands
the homosapicns and distinguishes him from all other
animals, in the eyes of the beholder from Mars. Bug,
whether his racial stock is Caucasian, Mongoloid, Negroid,
etc. further investigation will have to be made. So too the
further question of social and educational backwardness
requires further scrutiny. In India, the matter is further
agpravated, complicated and pitilessly tyrannised by the
ubiquitous caste system, a unique and devastating system
of gradation and degradation which has divided the entire
Indian and particularly Hindu sociaty horizontally into
such distinct layers as to be desturetive of mobility, a system
which has penetrated and corrupted the mind and soul of
every Indian citizen,"

60. Tt is, therefore, clear that economic criterion by itself will not
identify the backward ctasses under Article 16(4). The ¢conomic backward-
ness of the backward classes under Article 15{4) has to be on account of
their social and educational backwardness.

Question 1L

I economic criterion by itself could not constitute a Back-
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ward Class under Article 16{4), whether reservation of
posts in services under the State, based exclusively on
economic criterion would be covered by Article 16(1) of
the Constitution?

61, While discussing Question No. I, it has been pointed out that so
far as "backward classes” are concerned, clause (4) of Article 16 is exhaus-
tive of reservations meant for them. It has further been pointed out under
Question No. I1 that the only "backward class™ for which reservations are
provided under the said clause is the soclally backward class whose educa-
tional and economic backwardness is on account of the social backward-
ness. A class which is not socially and educationally backward though
economically or even educationally backward is not 2 backward class for
the purposes of the said clause. What follows from these two conclusions
is that reservations in posts cannot be made in favour of any other class
under the saiu clause. Further, the purpose of keeping reservations cven
in favour of the socially and edcuationally backward classes under clause
{(4), is not to alleviatc poverty but to give it an adequate sharg in power,

62. Clause (1) of Article 16 may permit classification on economic
criterion,. The purpose of such classification, however, can only be 10 alleviate
poverty or relieve unemployment. If this is so, to individual or section of the
society satisfying the criterion can be denied its benefits —~ and particunlarly
the backward classes who are more in need of it. I, therefore, the backward
classes within the meaning of clause (4) arc excluded from the reservations
kept on economic criterion under clause (1), it will amount to discrimination.
Further, the objects of reservations under the two clauses are different. While
those falling under clause (1) from other than the backward classes, will
continue to enjoy the rescrvations for ever, the backward classes can get the
benefit of the reservation under clause (4) only so long as they are not
adequately represented in the ssrvices, What is more, those catering the
services under clause (1) may belong to classes which arc adequately or more
than adeqgualely represented in the services. The reservations for them alone
under Asticie 16(1} would virtually defeat the purpose of Article 16{4) and
wonld be contrary fo it, No different result will, furthor, enspe even if the
reservations are kept for all the classes singe as painted out above, ail the
seats will be captured only by the socially and educationally advanced classes.
The two clapses of the Article have 10 be read consistently with each other so

C

E

as to lead to harmonious results. Hence, so long as the socially backward H
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classes and the effacts of their social backwardness continue to exist, the
teservations in services on economic criterion alone would be impermissible
¢ither under clause (4) or clause (1) of Article 16.

~ 63. Hence no reservation of posts in services under the State, based
exclusively on economic criterion would be valid under clause (1) of Article
16 of the Constitution.

Qaestion IV:

Can the extent of reservation of posts in the services under
the State under Article 16(4) or, if permitted under Article
16(1) and 16(4) together, exceed 50% of the posts in a cadre
or Service under the State or exceed 50% of appeintments
in a cadre or service in any particular year and can such
extent of reservation be determined without detevmining
the inadequacy of representation of each class in the
different categories and prades of Services under the
State?

64. It has already been poinied out earlier that clause (4) of Article 16
is not an exception to clause (1)} thereof, Even assuming that it is an excep-
tion, there is no numerical relationship between a rule and exception, and
their respective scope depends upon the areas and sitgations they cover.
How large the area of the exception will be, will of course, depend wpon the
circumstances in each case. Hence, legally, it cannot be insisted that the
exception will cover not more than 50 per cent of the area covered by the rule.
Whether, therefore, clause (4) is held as an exception to clause (1) or is
treated as a more emphatic way of stating what is obvious under the said
clause, has no bearing on the percentage of reservations to be kept under it,
As Justice Hegde has stated in State of Punjab v. Hiralgl & Ors., [1971] 3 5CR
267 at 272, "the length of the leap to be provided depends upon the gap to e
covered". In Article 16(4) iiself, there is mo indication of the extent of
reservation that can be made in favour of the backward classes. However, the
object of reservation, viz., to ensure adeguacy of representation, mentioned
there, serves as a guide for the percentage of reservations to be kept. Broadly
speaking, the adequacy of representation n the services will have to be
proportionate to the proportion of the backward classes in the total popula-
tion, In this connection, a reference may be made to the U.S, decision in
Fuililove where 10% of the business was reserved for the blacks, their
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population being roughly 10 per ceat of the total population. If the rescrva-
tion is to be on the basis of the proporiion of the population in this country,
the backward classes being no less than 77-1/2 per cent [socially and edcua-
tionally backward classes and Scheduled Castes and Scheduled Tribes taken
together] the total reservation will have to be to that extent. Kt is not disputed
that at persent the reservations for the SC/STs are roughly in proportion to
their total population.

65. The adequacy of representation in administeation is further to be
determined on the basis of representation at all levels or in all posts in the
administration. It is not only a question of numerical strength in the ad-
ministration as a whole. It may happen that at the higher level there may be
more representation for a class than at the lower level in terms of its popula-
tion-ratic. This mostly happens with all the advanced classes. In that case, it
cannot be said that the elass in question is not represented adequately merely
because the total representation is not numerically in proportion to the
population-ratio. On the other hand, it may happen, as it does so far as the
representation of the backward classes is concerned at the lower rungs they
may be represented adequately or more than adequately. Yet at the higher
rungs, their presence may be next to nil. In such cases, again, it cannot be said
that the tlass is represented adequately. To satisfy the test of adequacy,
therefore, what in necessary is an effective representation or effective voice in
the administration, and not 5o much the numerical presence. It is instructive
to note in this connection that Article 16(4) speaks of "adequate” and not
proportionate representation. The practical question, therefore, is of the
manner in which the adequate representation shoutd be secured. Whatever
the method adopted, it has also to be, consistent with the maintenance of the
efficiency of the administration,

66. In this connection, it will first be worthwhile to quote what Dr.
Ambedkar had to say with regard to the extent of reservations con-

templated under Article 16(4) [Constituent Assembly Debates, Vol.7
(1948-49) pp. 701-702]:

"As 1 said, the Drafting Committee had to produce a
formula which would reconcile these three points of view,
firstly, that there shall be equality of opportunity, secondly
that there shall be reservations in favour of certain com-
munities which have not so far had a ‘proper look =in’ so



910 SUPREME COURT REPQRTS [1992] SUPP. 2S8.CR,

ta say into the administration. If honourable Members will
bear these facts in the mind — the three principles, we had
to reconcile, - they will see that no better formula could be
produced than the one that is embodied in sub-clause (3)
of article 10 of the Constitution; they will find that the view
of those who believe and hold that there shall be equality
of opportunity, has been embodied in sub-clause (1) of
Article 10. It is a generic principle. At the same time, as [
said, we had to reconcile this formulz with the demand
made by certain communities that the administration which
has now - for historical reasons - been controlled by one
community or a few communilties, that situation shoutd
disappear and that the others also must have an oppor-
tunity of getting into the public services. Supposing, for
instance, we were to concede in full the demand of those
communitics who have nol been so far cmployed in the
public servies to the fullst extent, what would really happen
is, we shall be completely destroying the first proposition
upon which we are all agreed, namely, that there shall be
an equality of opportunity. Let me give an illustration.
Supposing, for instance, reservations were made for a
community or a colledion of communities, the total of
which came to something like 70 per cent of the total posts
under the Statc and only 30 per cent are retained as the
unreserved. Counld anybody say that the reservation of 30
per cent as open to general competition would be satisfac-
tory from the point of view of giving effect to the first
principle, namely, that there shall be equality of oppor-
tunity? It cannot be in my judgment. Therefore the seats
to be reserved, if the reservation is to be consisteat with
sub-clause (1) of Article 10 must be confined to a minority
of seats, It is then only that the first principle could find its
place in the Constitution and effective in operation.”

67. Article 10 and 10(3) of the Draft Constitution corresponded to
Article 16(1) and 16(4) of the Constitution. Whza we realise that these are
the observations of the Chairman of the Drafiing Committee, the Law
Member of the Government and the champion of the backward classes, it
should give us an insight into the mind of the framers of the Constitution
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on the sabject. It is true that the said observations cannot be regarded as
decisive on the point. The observations probably also proceeded on the
assumption that clause (4) of Article 16 was an exception to its clause (1),
and had a numerical relationship with the rule. Whatever the case may be,
the observations do give a perceptive and viable guidance to the policy that
should be followed in keeping reservations, and in particular on the extent
of reservations at any particular point of time. There is, therefore, much
force in the contention that at least as a guide to the policy on the subject,
the observations cannot be ignored.

68. Although the view expressed in Balaji and Devadasan {supra),
that the reservation should not exceed 50 per cent does mot refer to Dr.
Ambedkar's aforesaid observations and is, therefore, not based on it, and

" is based on other considerations, it cannot be said that it is not in con-
sonance with the spirit, if not the letter, of the provisions.

69. It is seen earlier that 50 per cent rule was propounded in Balaji.
The rule was propounded in the context of Art, 15(4), but, while propound-
ing it, this Court stated among other things, as follows:

".... A special provision contemplated by Art. 15(4) like
reservation of posts and appointments contemplated by
Art. 16(4) must be within reasonable limits. The interests
of weaker sections of society which are a first charge on
the States and the Centre have to be adjusted with the
interests of the community as a whole. The adjustment of
these compeling claims is undoubtedty a difficult matter,
but if under the guise of making a special provision, a State
reserves practically all the seats available in all the colleges,
that clearly would be subverting the object of Art. 15(4).
In this matter again, we are reluctant to say definitely what
would be a proper provision to make. Speaking generally
and in a broad way a special provision should be less than
30%; how much less than 50% would depend upon the
relevant prevailing circumstances in each case."

0. A referetice to Article 16(4) there, thercfore, unmistakably shows
that it is presumed that the same rule will apply to Article 16(4) as well.

This rule, however, did not see uniform acceptance in all the decisions that |
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-followed, The case which immediately followed - Davadasan - applied this
rule to the "carry forward rule” and struck down the same in its entirety,
since 65 per cent of the vacancies for the year in question, came to be
reserved for the SCs/STs by virtue of that rule. With respect, even on the
application of the 50 per cent rule, it was not necessary to strike down the
"carry forward rule" itself, All that was necessary was to confine the carry
forward vacancies for the year in question to 50 per cent. Be that as it may.
In Thomas, the correctness of 50 per cent rule was questioned by Fazal
Ali, J. who stated that although clause (4) of Article 16 does not fix any
limit on reservations, the same being part of Article 16, the State cannot
be allowed to indulge in excessive reservation so as tg defeat the policy of
Article 16(1). The learned fudge, however, added that as to what would
be a svitable reservation within permissible iimits will depend on the facts
and circumstances of each case and no hard and fast rule can be laid down
nor can this matter to reduced to a mathematical formula so as to be
adhered to in all cases. The Jearned Judge then went on to say that
although the decided cases till that time, had laid down that the percentage
of reservation should not exceed S0, it was a rule of caution and did not
exhaust all categories. He then gave an illustration of a State in which
backward classes constituted 80 per cent of the total population, and stated
that in such cases, reservation of 80 per cent of the jobs for them, can be
justified, The learned Judge justified reservation to the said extent on the
ground that the dominant object of the provision of Article 16(4) is to take
steps to make inadequate representation of backward classes adequate, OF
the other learned Judges constituting the Bench, Krishna Iyer J. agreed
with Fazal AL, J. and stated that the arithmetical limit of 50 per cent in
one yeat set by earlier rulings cantnot “perhaps be pressed too far". He added
that over-representation in a department does not depend on recruitment
in a particular year but on the total strength of the cadre.

{(Emphasis supplied)
In Vasanth Kumar Chinnappa Reddy, J. held that Thomas had

nndone the 50 per cent rule laid down in the earlier cases, while
Verkataramiah, J. disagreed with the learned Judge on that point.

71. It does not appear further that Justice Iyer’s support to Justice
Fazal Ali’s view in Thomas, was unqualified or remained unchanged. For

N
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in Akhil Bharatiya Soshit Karamchari Sangh (Railway) v. Union of India &
Ors., (1981] 2 SCR 183, after referring to Balaji and Davadasan, he stated
as follows: :

"All that we need say is that the Railway Board shatl take
care Lo issne instructions to see that in no vear shall SC &
ST candidates be actually appointed to substantially more
than 50 pet cent of the promotional posts. Some excess will
not affect as mathematical precision is different in human
affairs, but sbstantis; excess will void the selection. Subject
to this rider or condition that the ‘carry forward’ rule shall
not result, in any given year, in the selection or appoint-
ments of SC & ST candidales considerably in excess of 50
per cent, we uphold Arnexure 1"

The learned Judge has supported this conclusion by the observations
made by him in the earlier paragraph of his judgment which show that
according to him the reservations made under Article 16(4) should not
have the cffect of virtually obliterating the rest of the Article - clauses (1)
and (2} thereof,

72. It is necessary in this connection, to point out that not enly Article
16(4} but for that matter, Article 335 also does not speak of giving propor-
tional representation to the backward classes and SCs/STs respectively.
Article 16(4), as repeatedly pointed out earlier, in terms, speaks of "ade-
quate” representation to the backward classes, while Article 335 speaks of
the "claims” of the members of the 8Cs/STs. However, it cannot be disputed
that whether it is the appointments of SCs/STs or other backward classes,
both are o be made consistently with the maintenance of the efficiency in
adminsitration. Since the reservations contemplated under both the Ar-
ticles include also the giving of concessions in marks, exemptions etc., it is
legitimate to presume that the Constitution-framers being aware of the
level of backwardness, did envisage that the inadequacy in the repre-
sentation of the backward classes cannot be made up in one generation
consisteatly with the maintenance of efficiency in the administration. In
fact, as pointed out earlier, if the backward classes can provide candidates
for filling up the posts in all ficlds and at all kevels of administration in one
generation, lhcy-wo‘nld cease to be backward classes. What was in the mind

A

H
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of the Constitution-framers was the removal of the inadequacy in repre-
sentation over a period of time, on each occasion balancing the interests
of the backward classes and the forward classes so as not to affect the
provisions of equality enshrined in Articles 14 and 16(1) as also the
 interests of the society as a whole. As pointed out earlier, Dr. Ambedkar
was not only not in favour of proportional representation but was on the
contrary, of the firm view that the reservations under Article, 16(4) should
be confined to the minority of the posts/appointmenis. In fact, as the
debate in the Constitutent Assembly shows nobody even suggested that the
reservations nnder Article 16(4) should be in proportion to the population
of the backward classes,

73, While deciding upon a particular percentage of reservations, what
should further not be forgotten is that between the backward and the
forward classes, there exists a sizeable section of the population, who being
socially not backward are not qualified to be considered as backward. At
the same time they have no capacity to compete with the forwards being
cducationally and cconomically not as advanced. Most of them have only
the present generation acquaintance with education. They are, therefore,
left at the mercy of chance-crumbs that may come their way. They have
neither the benefit of the statutory nor of the traditional in-built reserva-
tions on account of the unequal social advantages.. It -is, this \section
sandwiched between the two which is most affected by, the .reseryation
policy. The reservation-percentage has to be adjusted.to. meet?.-xhﬁ'n-
legitimate claims also. Crew gl A

SRl IR

74. In this connection, one more fact needs to b considered.from'a
realistic angle. A mechanical approach in keeping reservations,in- 2l figlds
and at all levels of administrations and that top at a uniferm:percentaeds
unreaiistic. There is no reason why the autherities concerned: shoyld hat
apply their mind and evolve a realistic in this bahalf. There are.fields.and
levels of administration where either there may be no candidates ifrom
backward classes available or may not be available in adequate number. In
such cascs, cither no reservations should be kept or reservations kept
should be at an appropriate percentage. On the other hand, in fields and
at levels where the candidates from the backward dasses are available in
suitable number, the maximum permissible reservations can be kept. The
adjustment of the reservations and their percentages, field and grade-wise
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as well as from time to time, as per the availablility of the candidates from

the backward classes, is not only implicit in the consititutional provisions-
but is ‘alsa warranted for purposeful and effective mplementanon of the

spmt of those prowsmns

In thJs connection, it is wurth serious conslderamn whether reserva-
tions in the form of preference instead of exclusive quota should not be
resorted to in the teaching profession in the interests of the backward
classes lhemselves. Education is the source of advancement of the in-
dividual in all walks of Tife. The teaching profcss:on, therefore, holds a key
. position in societal life. It is the quality of education received that deter-
mines and shapes the eqmpment and the competitive’ capacity of the

individual, and lays the foundation for his career in Life. It is, therefore, in -

the interests of all sections of the society - socially backward and forward -

- and of the nation as a wholc, that they aim at securing and ensuring the
best of education. The student whether e’ belorgs to the backward or
foreward class is also entitled to expect lhal he receives the best possible
education that can be made available to him and carrcspondmgly it is the
duty and the obligation of the management of every educauonal institution
“to make sincere ‘and dlhgcnt efforts to secure the services of the best
avaliable tcachmg talcnt In the appomtmems of teachers, lhcrcforc. lhcrc
should be no compromlse on any ground. For as against the few who may
get appointments as teachers from the reserved quota, there will be over
" the years thousands of students belongmg to the backward classes receiving
education whose oompemtve capacity needs to be brought to the level of
thc forward classes. What is more, incompetent teaching would also affect
the quallty of education received by the students from the other sectlons
of the society. However, whereas those coming from the advanced sections
of the society can make up’ their loss in the quality of education received,
by education at home or outside through: private tuitions and tutorial
classes, those cmmng from thc backward classes would have no mcans for
making up the ‘Toss. The tcachers ‘themselves must further command
respect which they will do more when they do not come through any
reserved quota. The indiscipline in the educational campus is not a little
due to the incompetence of the teachers from whatever section they may
oomc, forward or backward, It is, tllmfore, necessary that there should be
no exclusive quota kept in the teaching occupation for any section at all.

H
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A However, if the candidates belonging to both backward and forward classes
are equal in merit, preference shonld be given to those belonging to the
backward classes. For one thing, they must also have a "look into" the
teaching profession as in other professions. Secondly, in this vital profes-
sion also, the (alent, the social experience and the new approach and

p outlook of the members of the backward classes is very much necessary.

That will enrich the profession and the aational life. Thirdly, it will also

help to meet the complaints of the alleged step-motherly treatment

received by the students from the backward classes and of the lack of
encouragement to them even when they are more meritorious. Hence in
the teaching profession, it is preference rather than reservation, which
should be resorted to under Article 16(4) of the Constitation. A precau-

tion, however, has to be taken to see that the selection body has a

representation from the backward classes.

It must, however, be added that in judging the merits of the -
D dividuals for the profession of teaching as for any other profession, it is not
the traditional test of marks obtained in examinations, but a scientific test
based, among other things, on the aptitude in teacking, the capacity to
express and convey thoughts, the scholarship, the character of the person,
his interest in teaching, his potentiality as a teacher judged omn the con-

E siderations indicated generally at the outset, should be adopted.

What is stated with regard to the teaching profession above is only
by way of an illustration as to how the policy of reservation if it is to
subserve its Jarger purpose can be modulated and applied rationally to

F different fields instead of clamping it mechanically in all the ficlds or
withholding it from some areas altogether. It is not meant to lay down any
proposition of law iz that behalf.

75. The other aspect of the question is whether for the purposes of

the percentage-limit of the reservations under Article 16, the reservations

G made under clause (1) should be taken into comsideration tOgcthcr with
those made under clause (4) of the Article.

76. As has already been pointed out above, the feservations on the
basis of economic eriterion alone would be impermissible under clause (1).
H'  Assuming, however, that they are legal, they cannot cut into the reserva-
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tions made for the backward classes under clause (4) which are for the
specific purpose of making vwp the adequacy in representation in the
services,

77. However, reservations for individuals are permissible under
clavse (1) on a ground other than economic, provided of course, the
ground is not hit by Article 16(2). Instances of such individuals bave been
given earlier which need not be repeated here. There is, however, no need
to made additional reservations for such individuals over and above those
made under clause (4}, The individuals can be accommodated in the quota
reserved for the backward, or in the unreserved or general category
depending upon the class to which they belong. For example, the defence
personnel and the freedom-fighters or their dependents, physically
handicapped, etc. can be accommodated in the reserved quota under
Article 16(4) if they belong to the backward classes, and in the unreserved
posts/appointments if they belong to the unreserved categories. This is so
because in their respective classes, they will be more disadvantaged than
others belonging to those classes. Such a classification need not hit either
clause (1) or clause (2) of Articlg 16 but wonld be justifiable. If this is done,
there would be no occasion to keep extra posts/appointments reserved for
them under clause (1),

It is necessary to add here a word about reservations for women.
Clause (2) of Article 16 bars reservation in services on the ground of sex.
Article 15(3) cannot save the situation since all reservations in the services
nnder the State can only be made under Article 16, Further, women come
from both backward and forward classes. If reservations are kept for
women as a class under Article 16(1), the same inequitous phenomenon
will emerge. The women from the advanced classes will secure all the posts,
leaving those from the backward classes without any. It will amount to
indirectly providing statutory reservations for the advanced classes as such,
which is impermissible under any of the provisions of Article 16. However,
there is no doubt that women are a velnerable section of the society,
whatever the strata to which they belong. They are more disadvantaged
than men in their own social class, Hence reservations for them on that
ground wonld be fully justified, if they are kept in the quota of the
respective class, as for other categories of persons, as explained above. If
that is done, there is no need to keep a special quota for women as such
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and whatever the percentage-limit on the reservaiions under Article 16,
need not be exceeded.

78. Yet another aspect of the matter is whether the extent of reser-
vations should be determined [i] on the basis of the total strength of the
particular cadre or service, or on the basis of the appointments made for
that cadre in a particular year and [ii] without, determining the inadequacy
of representation of each class in different categories and grades of the
services under the State,

79. Both to avoid arbitrariness in appointments and to ensvre the
availability of the expected number of seats every year, for the reserved as
well as the unreserved categories as per the pre-defined known norms, it
is necessary that the reservations in appointments/posts are made yearwise.
Any other practice would give the authorities complete freedom as to when
and at what percentage the reservations should be kept. It may happen that
in some years, they may not keep reservations at all whereas in other vears,
they may reserve all or majority of the posts, Secondly, the periodicity of
reservations may also vary depending upon the will of the anthorities which
may be influenced by several unpredictable considerations. This would
spell out uncertainties in the matter of appointments both for the reserved
and unreserved categories. Hence the reservations will have to be kept and
calculated on yearwise basis [See: C.4. Rajendran v. Union of India & Ors,,
[1968] 1 SCR 721 at 732-33, and better still, on the basis of the roster system
with suitable number of points to correspond the average vacancies. To
permit calculation, further, of the percentage of reservations on the basis
of the total strength of the cadre and to enable the authorities concerned,
as stated earlier, to kegp cither alt the posts or a majority of them reserved
from year to year till there is adequate representation of the reserved
categories, will in the process deny to the unreserved categories completely
or near completely, their due share in the appointments yearwise, thus
obliterating clause (1) of Article 16 totally over a given period of time,
Hence as pointed out earlier, the extent of the percentage of the reserva-
tion should be calculated yearwise with due allowance to the operation of
the rule with regard to the backlog, if any. Still better method is to regulate
and calculate the appeintments on the roster basis as stated earlier.

80. As regards point (if), since the provisions of Article 16(4) are
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meant for providing adequate representation in the services to the back-
ward classes, the representation has 1o be in all categories and grades in
the services. The adequacy does not mean a mere proportionate numerical
or quantitative strength, Tt means effective voice or share in power in
running the administration. Hence, the extent of reservations wilt have to
be estimated with reference to the representation in different grades and
categories. (See: The General Manager, Southem Railway v. Rangachan,
[1962] 2 SCR 586).

To smmmarise, the question may be answered thus. There is no legal
infirmity in keeping the reservations under clause (4) alone or under clause
(4) and clause (1) of Article 16 together, exceeding 50%. However, validity
of the extent of excess of reservations over 50% would depend upon the’
facts and circumstances of each case including the field in which and the
grade or level of administration for which the reservation is kept. Although,
further, legally and theoretically the excess of reservations over 50% may
be justified, it would ordinarily be wise and nothing much would be lost, if
the intentions of the framers of the Constitution and the observations of
Dr. Ambedkar, on the subject in particular, are kept in mind. The reser-
vations should further be kept catcgory and gradewise at appropriate
percentages and for practical purposes the extent of reservations should be
calculated category and gradewise,

Ouestion V:

Does Article 16(4) permit the classification of ‘Backward
Classes’ into Backward Classes and Most Backward Clas-
ses or permit classification among them based on
economic or other considerations? ’

81. This question is really in two parts and the two do not mean and
refer to the same classification. The first part refers to the classification of
the backward classes into backward and most backward classes while the
second speaks of internal classification of cach backward class, into back-
ward and more backward individuals or families. Both classifications are
to be made on economic or other constderations. Whereas the first clas-
sification will place some backward classes in their entircty above ather
backward classes, the second will place some sections in each backward
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class internally above the other sections in the same class. The second
classification aims at what has popularly come to be known as weeding out
of the so-called "creamy’ or "advanced sections' from the backward clas-
ses. Although it is not that clear, the second order probably seeks to do it.
We may first deal with the second classification.

82, Socicty does not remain static. The industriakisation and the
urbanisation which necessarily followed in its wake, the advance on politi-
cal, social and economic fronts made particularly after the commencement
of the Constitution, the social-reform movements of the last several
decades, the spread of education and the advantages of the special
provisions including reservations secured so far, have all undoubtedly seen
at least some individuals and families in the backward classes, however
small in number, gaining sufficicnt means to develop their capacities to
compete with others in every ficid. That is an undeniable fact. Legally,
therefore, they are not entitled to be any longer called as part of the
backward classes whatever their original birth mark. It can further hardly
be argued that once a backward class, always a backward class. That would
defeat the very purpose of the special ﬂmvisions made in the Constitution
for the advancement of the backward' classes, and for enabling them to
come to the level of and to compete with the forward classcs, as equal
citizens. On the other hand, o continue to confer upon such advanced
sections from the backward classes the special benefits, would amount to
treating equals unequally violating the equality provisions of the Constitu-
tion. Secondly, to rank them with the rest of the backward classes would
equally violate the right to equality of the rest in those classes, sinee it
would amount to treating the unequals equally. What is more, it will lead
to perverting the objectives of the special constitutional provisions since
the forwards among the backward classes will thereby be enabled to lap
up all the special benefits to the exclusion and at the cost of the rest in
those classes, thus keeping the rest in perpetual backwardness. The object
of the special constitutional provisions is not to uplift a few individuals and
families in the backward classes but to ensure the advancement of the
backward classes as a whole. Hence, taking out the forwards from among
the backward classes is not only permissible but ebligatory under the
Constitution. However, it is necessary to add that just as the backwardness
of the backward groups cannot be measured in terms of the forwardness
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of the forward groups, so also the forwardneds of the forwards among the
backward classes cannot be measured in terms of the backwardness of the
backward sections of the said classes. It has to be judged on the basis of
the social capacities gained by them to compete with the forward classes,
So long as the individuals belenging to the backward classes do not develop
sufficient capacities of their, own to compete with others. they can liardly
be classified as forward. The moment, however, they develop the requisite
capacities, they would cease to be backward. It will be a contradiction in
terms to call them backward and others more or most backwards, There
will always be degrees of backwardness as theré will be degrees of forward-
ness, whatever the structure of the society. It is not the degrees of back-
wardness or forwardness which jusfify classification of the society into
forward and backward classes. It is the capacity or the lack of it to compete
with others on equal terms which merits such classification. The remedy
therefore, does not lic in classifying each backward class internally into
backward and more backward, but in taking the forward from out of the
backward classes altogether. Either they have acquired the capacity to
compete with others or not. They cannot be both.

B3, The mere fact further that some from the backward classes who
are more advanced than the rest in that class or score more in competition
with the rest of them and thus gain all the advantages of the speeial
provisions such as reservations, is no ground lor ¢lassifying the backwards
into backwards and most backwards. This phenomenon is evident among
the forward classes too. The more advantaged among the forwards similarly
gain unfair advantage over others among the forwards and secure all the
prizes. This is an inevitable consequence of the present social and
sconomic stencture. The correct criterion for judging the forwardness of
the forwards among the backward classes is to measure their capacity not
in terms of the capacity of others in their class, but in terms of the capacity
of the members of the forward classes, as stated carlicr. If they cross the
Rubicand of backwardness, they shonld be taken out from the backward
classes and should be made disentitied to the provisions meant for the said
classes, ’

84, It is necessary to highlight another allied aspect of the issue, in
this cennection, What do we mean by sufficient capacity to compete with

others? Is it the capacity to compete for Class-IV or Class-III or higher H
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class posts? A Class-IV employee’s children may develop capacity to
compete for Class-III posts and in that sense, he and his children may be
forward compared to those in his class who have not secured even Class-IV
posts. It cannot, however, be argued that on that account, he has reached
the "creamy" level. If the adequacy of representation in the services as
discussed earlier, is to be evaluated in terms of qualitative and not mere
quantitative representation, which means representation in the higher
rungs of administration as well, the competitive capacity should be deter-
mined on the basis of the capacity to compete for the higher level posts
also. Such capacity will be acquaired only when the backward sections
reach those levels or at least, near those levels. Till that time, they cannot
be called forwards among the backward classes, and taken out of the
backward classes.

85. As regards the second part of the question, in Balaji it is abserved
that the backwerd classes cannot be further classified in backward and
more backward classes. These observations, although made in the context
of Article 15(4) which fell for consideration there, will no doubt be equally
applicable to Article 16(4). The observation were made while dealing with
the recommendations of the Nagan Gowda Committee appointed by the
State of Karnataka which had recommended the classifications of the
backward communitics into two divisions, the Backward and the More
Backward. While making those recommendations the Committee had ap-
plied one test, viz,, "Was the standard of education in the commuaity in
question less than 50% of the State average? If it was, the community was
regarded as more backward; if it was not, the community was regarded as
backward®. The Court opived that the sub-classification made by the
Report and the order based therenpon was not justified under Article
15(4) which authorises special provision being made for ‘really backward
classes’. The Court further observed that in introducing two categories of
backward classes, what the impugned order in substance purported to do
was to devise measures "for the benefit of all the asses of citizens who
are less advanced compared to the most advanced classes in the State".
That, according to the Court, was not the scope of Article 15(4). The result
of the method adopted by the impugned order was that nearly 90% of the
population of the State was treated as Backward and that, observed the

H Court, illustrated how the order in fact divided the population of the State

.
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into most advanced and the rest, putting the Tatter into-two catégories of

the Backward and the More Backward. Thus, the view taken there dgainst
the sub-classification was on the facts'of that case” which-showed -that
almost 90% of the population of the Staté was classified as backward, the
backwardness of the Backward [as against that of the More’ Backward]
being measured in comparisott to the most advanced classes in the State.
Those who were less advanced than the most advanced:-were all classified
as Backward. 'The Court held that it is the More Backward or who were
really backward who alone would be entitled to the benefit of the
provisions of Article 15(4). In other words, while the More Backward were
classified there rightly as backward, thc Backward were not classified
rightly as backward. ‘v :

86. It may be pointed out that in Vasanth Kumar, Chinnappa Reddy,
J. after referring (o the aforesaid view in Balaji observed that “the propriety
of such test may be open to question on the facts of each case but there
was no reason why on principle there cannot be a classification into

‘backwards and More Backwards if both classes are not merely a kittle

behind, but far for behind the most advanced: classes. He further observed
that in fact, such classification would. be, necessary to help the More
Backward classes; otherwise those of the backward,¢lasses who might be
a little more advanced than the mm;e;backward glasses, would walk away
with, al] the seats; just as if- reservation was col onfined g0, the More Backward
classes and no reservation was made fo the. l§hg]:t1;,' mprg, advanced of the
backward classcs, the backward classes would gain no seats since the
advanced classes would walk away with all the seats available for the
general category”. With respeet, this is the,correct view of the matter.
Whether the backward classes can be classified into Backward and More
Backward, would depend upon the facts of each case, So long as both
backward and more backward classes are not only comparatively but
substantially backward than the advanced classes, and further, between
themselves, there is a substantial difference in backwardness, not only it is
advisable but also imperative to make the sub-classification if ali the
backward classes are to gamn equitable benefit of the special provisions
under the Constitution. To give an instance, the Mandal Commission has,
on the basis of social, educational and economic indicators evolved 22

points by giving different values to each of the three factors, viz., social, H
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educatiapal and economic. Those social groups which secured 22 points or
above have been listed there as "socially and educationally backward" and
the rest as "advanced’. Now, between 11 and 22 points some may secure,
say, 11 to 15 points while others may secure all 22 points. The difference
in their backwardness is, therefore, substantial. Yet another illustration
" which may be given is from Karnataka State Goverment order dated 13th
October, 1986 on reservations issued after the decision in Vasanth Kwnar
where the backward classes are grouped into five categories, viz., A, B, C,
D, and E. In category A, fall such castes or communities as that of Bairagi,
Banjari and Lambadi which are nomadic (ribes, and Bedaru, Ramoshi
which were formerly stigmatised as criminal tribes whereas in category D
fall such castes as Kshatriya and Rajput. To hamp both together would be
to deny totally the benefit of special provisions to the former, the later
taking away the entire benefits. On the other hand, to deny the status of
backwardness to the latter and ask them to compete with the advanced
classes, would leave the latter without any seat or post. In such circumstan-
ces, the sub-classification of the backward classes into backward and more
or most backward is not only desirable but essential. However, for each of
them a special quota has to be prescribed as is done in the Karnataka
Governmeant order. If it is not done, as in the present case, and the reserved
posts are first offered to the more backward and only the remaining to the
backward or less backward, the more backward may take away all the posts
leaving the backward with no posts. The backward will neither get his post
in the reserved quota nor in the general category for want of capacity to
compete with the forward. '

87. Hence, it will have to be held that depending upon the facts of
each case, sub-classification of the backward classes into the backward and
more or most backward would be justifiable provided separate quotas are
prescribed for each of them, :

Questions VI:

Would making "any provision" under Article 16(4) for
reservation "by the State" necessarily bave to be by law
made by the legislatures of the State or by law made by
Parliament? Or could such provisions be made by an
executive order?
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" 88. The language of Article 16{4) is very clear. It enables the State
to make a "provision” for the reservation of appointments to the posts. The
provision may be made cither by am Act of Legislature or by rule or
regulation made under such Act or in the absence of both, by exccutive
order. Executive order is no less a law under Article 13(3) which defines
law 10 include, among other things, order, by-laws and notifications. The
provisions of reservation under Article 16(4) being relatable to the recruit-
ment and conditions of service under the State, they are also covered by
Article 309 of the Constitution, Article 309 expressly provides that until
provision in that behalf is made by or under an Act of the appropriate
Legislature, the rules regulating the recruitment and conditions of service
of persons appoiated to Services under the Union or a State may be
regulated by rules made by the President or the Governor as the case may
be. Further, wherever the Constitution requires that the provisions may be
made only by an Act of the Legislature, the Constitution has in express
terms stated sc. For example, the provisions of Article 16(3) speak of the
Parliament making a law, unlike the provisions of Article 16 (4) which
permit the State to make "any provision”, Similarly, Articles 302, 304 and
307 require a law to be enacted by the Parliament ot a State Legmslature
as the case may be on the subjects concerned, These are but some of the
provisions in the Constitution, to Hlustrate the point.

89. The impugned orders are no doubt neither enactments of the
Legislature nor rules or regulations made under any Act of the Legislature,
They are also not rules made by the President under Asticle 309 of the
Constitution. They are undoubtedly exccutive orders. It is not suggested
that in the absence of an Act or riles, the Government cannot make
provisions on the subject by executive orders nor is it contended that the
impugned orders made in exercise of the exccutive powers, have trans-
gressed the hmits of legislative powers of the Parlament. What is con-
tended by Shri Venugopal is that power to make pravisions on such vital
subject must be shared with, and can only be exercised after due delibera-
tions by, the Parliament. The contention, in essence, questions the method
of exercising the power and not the absence of it. The method should be
left to the discretion and {he policy of the Government and the exigencies
of the situation. It may be pointed out that, so far the reservations made
by the Central Governments in favour of the SCs/STs and the State
Government in favour of all backward classes, have been made by execative
instructions, or by rules made wnder Article 309 of the Constitution. No
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rcsmanons have bean made by Acts of Legislatures. There is, therefore,
no ilicgality attached to the impugned orders merely because the Govern-
ment instead of enacting a statute for the purpose, has chosen to make the
provisions by executive orders. Such executive orders having been made

muder Article 73" of the. Constitution have for their operation an equal
 efficacy as an Act of the parliament or the rules made by thc Premdent

vnder Atucle. 309 ot‘ thc Cunshtunon

I Foos ’

e 9. If any authonty is necded for the. olhemse self-cudcnt propos

- tiﬁon, one may refer to the following decisions of this Court where reser-

vations made by executive orders were upheld: See Balaji {supra], Mangal
Singh v. Punjab State, Chandigarh & Ors., AIR 55 1968, Punjab & Haryana
306, Comptroller & Auditor General o_f India & Ors Y Mo!um La:' Mahoa'a
& Ors, [1992115cczo . .

Qnestlon Vll

- will the atent aljudicial l'enew v be limited or restricted .
. _in regard to the identification of Backward Classes and .
the )m-centagc of reservations made for such classes, toa . -
demonstrably perveme idenllﬁcahon ora demonstralzly T
unreasonable percentage’ )

91 The answer to the questmn ics in the qucsuon itsell. Thcrc are
no spcc:al principles of judicial review nor does the scope of Juclzml review

- expand when the dentification of backward classes and the percentage of

the reservation kept for them is called in . question. So long as correct
criterion for the identification of the backward classes is applicd, the result
arrived at cannot be questioned on the ground that other valid criteria were
also available for such identiii catmn It is possible that the result S0 amvcd '

Car may be defective margmal]y or in marginal number of cases. That does '
_not invalidate the excercise itself. No method is - perfect particularly when
™ “sociological findings are in issue. Hence, margmal defects when found may

G be cured in individual cases but thc enm-c ﬁndmg is not rcndcred invalid
. that account.

'é o N . - . . . .

92. The coroﬂary of the above is that when the cntcnon apphcd for - -
identifying the backward classes is either perveise or per se defective or

+ untrelated to such identification in that it is not calculated to give the result

or Is caleulated fo give, by the very nature of the critcrion, a contrary or
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unintended result, the criterion is open for iudicia! exa'minatiqn. :

93, The validity of the percentage of reservation for backward classes
would depend upon the size of the backward classes in question, So long
as it is not 50 excessive as to virtually obliterate the ¢laims of others under
clause 16 (1}, it is not open to chiallenge. However, it is not necessary, and
"Article 16(4) does not suggest, that the percentage of reservation should
be in proportion to the percentage of the population of the backward
. classes ta the total population. The only guideline laid down by Article
16(4), as pointed out clscwhcrc, is the adequacy of representation in the
services. Within the said limits, it is in the discretion of the State to keep
the reservation at rcasonable level by taking into.consideration all
legitimate claims and the relevant factors. In this connection, the Iaw laid
dciwn dn'cctly on the sub]ect in thc fo}lcrmng deuslon is worth recolmm:g:

.

InBaIa,u, the Court stmck down the nnpugncd nrdcr of reservations on |
the ground that it had categonsed the backward classes on the sole basis of -
caste and slso on the ground that the reservations made were to the extent of
68% which the Court held was inconsistent with the concept of the special
_provision and authorised by Article 15(4). The Court further held that for
these two reasons the impugned order was a fraud on the constitutional
power conferred on the State by Article 15(4) It may be pointed out at the
cost of repetition, that the second reason was based on the premise that
clause (4) was an exception to clauses (1) and (2) ofArthle 15, and that the
cxccptmn hada numx:ncal rclatwnsh:p with the rulc. o

In Devadaxan the ma]unty Beld lhat thc cany forward’ rule whxch "
resulted in the particular year in reserving 65% of the posts for Scheduled
Castes and Scheduled Tribes, was unconstitutional since the reservations
exceeded 30% of the vacancies. Aocordmg to the Court, though under
- Article 16(4),rescrvauon of reasonable percentage of posts for the mcmbcrs
of the Scheduled Castes and the Scheduled Tribes was within the com-
petence of the State, the method evolved must be such as to strike reasonable
balance between the claims of the backward classes and those of the other

employees in order to effectuate the guarantee contained in Article 16(1), -

and that for this purpose each year of recruitment would have to be con-
. sidered by itsclf, With respect, the majority decision was based on the
- reasoping of Balaji to which a reference has already been made, Justice
Subba Rao disseated from this Exe of reasoning and it is his reascning which
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came to be accepted later both in Thormas and Vasanith Kumnar.

In P. Sagar, [1968] 3 SCR 595, the Court upheld the decision of the
High Court and dismissed the State’s appeal on the ground that there was
no material placed before the Court to show that the list of backward
classes was prepared in conformity with the requirements of Article 15(4).
The Court held that the list preparcd was ex facie based on castes or
communities, and was substantially the same which was struck down by the
High Court in P. Sukhadev & Ors. v. The Government of Andhra Pradesh,
(1966) 1 Andhra W.R. 294,

In Periakarnuppan, [1971] 2 SCR 430, it was observed that the list of
backward classes is open to judicial review and the Government should

always keep under review the question of reservations of scats, and only

those classes which are really socially and educationally backward should
be allowed to have the benefit of reservation, The reservation of seats
should not be aifowed to become a vested interest and since in that case
the candidates of backward classes had secured 50% of the seats in the
general pool, it, according to the Court, showed that the time had come
for a de novo comprehensive examination of the question. In other words,
it is lmd down in this case that if some backward classes which are
advanced continuc to be, or arc included in the list of, backward classes,
the list can be questioned and a judicial scrutiny of the list will be permis-
sible.

In Hira Laf [supra), it is observed that if the reservations made under
Article 16(4) make the rule in Article 16(1) meaniogless, the decision of
the State would be open to judicial review. But the burden of establishing
that a particular reservation is offensive to Article 16(1), is on the person

‘who takes the plea.

94, To sum up, judicial scrutiny would be available [i] if the criterion
inconsistent with the provisions of Article 16 is applied for identifying the
classes for whom the special or unequal benefit can be given under the said
Article; [1i] if the classes who are not entitled to the said benefit are wrongly
included in or excluded from the list of beneficiaries of the special
provisions, In such cases, it is not either the entire exercise of the entire
Iist which becomes invalid, so long as the tests applied for identification
are correct and the inclusinn or exclusion is only marginal; and [ii] if the
percentage of reservationg 1t =ither disproportionate or unreasonable so as
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to deny the =quality of opportunity to the unreserved classes and
obliterates Article 16(1). Whether the percentage is unreasomable or
results in the obliteration of Article 16(1), so far as the unreserved classes
are concerned, it will depend upon the facts and circumstances of each
case, and no hard and fast rule of gereral application with regard to the
percentage can be laid down for all the regions and for all times,

Question VIIL

Would reservation of appointments or posts "in favour of
any Backward Class" be restricted to the initial appoint-
ment to the post or would it extend 1o promaotions as well?

95. None of the impugned Government memoranda provide for
reservations in promotions. Hence, the question does not fall for con-
sideration at all and any opinion expressed by this Court on the said point
would be obiter. As has been rightly contended by Shri Parasaran, it is
settled by the decisions of this Court that constitutional ‘questions are
decided only if they arise for determination on the facts, and are absolutely
necessary to be decided, The Court, does not decide questions which do
not arise, The tradition is both wise and advisable. There is a long line of
decisions of this Court on the point. The principle is so well-seitted and
not disputed before us that it is not necessary to quete all the authorities
on the subject. To mention only two of them, see The Central Bank of india
v. Their Workmen, [1960] 1 SCR 200 and Harsharan Verma v. Union of India
& Anr, AIR 1987 SC 1969.

96. The reservations in the services under Article 16(4), except in the
case of $Cs/STs, are in the discretion of the State. Whether reservations
should at all be kept and if so, in which field and at what levels and in
which mode of recruitment - direct or promotional - and at what percent-
age, are all matters of policy, Each authority is required to apply its mind
to the facts and circumstances of the case before it and depending upon
the field, the post, the extent of the existing representation of different
classes, the need, if any, to balance the representation, the conflicting
claims etc., decide upon the measures of reservations. The reservations, as
stated earlier, cannot be kept mechanically even where it is permissible to
do so, For some reasons, if Centeral Government, in the present case, has
not thought it prudent and necessary to keep reservations in promotions,

the decision of the Central Government should not be probed further. It H
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is for the Government to frame its policy and not for this Court te comment
upon it whes it is not called upon to do so.

97. However, if it becomes necessary to answer the question, it will
have to be held that the reservations both under Article 16(1) and 16(4)
should be confined only to initial appointments. Except in the decision in
Rangachari [supra), there was no other oceasion for this Court to deliberate
upon this question. In that decision, the Constitution Bench by a majority
of three took the view that the reservations under Article 16(4) would also
extend to the promotions on the ground that Article 16(1) and 16(2) are
intended to give effect to Articles 14 and 15(1). Hence Article 16{t) should
be construed in a broad and general, and not pedantic and technical way.
So construed, "matters relating to employment” cannot mean merely mat-
ters prior to the act of appointment nor can ‘appointment to any office’
mean merely the initial appointmen: but must also include all matters
relating to the employment, that are either incidental to such employment
or form part of its terms and conditicns, and also include promotion to a
selection post. The Court further observed that:

"Although Art. 16(4), which in substance is an excep-
tion to Arts. 16(1) and 16(2) and shouid, therefore, be
strictly construed, the court cannot in construing it over-
look the extreme solicitude shown by the Constitution for
the advancement of socially and educationally backward
classes of citizens,

The scope of Art. 16(4), though not as extensive as
that of Art, 16(1) and (2), - and some of the matters
relating to . employment such as salary, incremeat,
gratuity, pension and the the age of superannuation, must
fall ontside its non-obstante clause, there can be no doubt
that it must include apointments and posts in the services.
To put a narrower construction on the word ‘pasts’ would
be to defeat the object and the underlying policy. Article
16(4), therefore, authorises the State to provide for the
reservation of appointments as well as selection posts."

The majority has, however, added that in exercising the powers under
.the Article, it should be the duty of the State to harmonise the claims of

H the backward classes and those of the other employees consistently with
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the maintenance of an efficient administration as contemplated by Article
335 of the Constitution,

Justice Wanchoo, one of the two Judge who differed with the
majority view held that Artide 16(4) implics, as borne out by Article 335,
that the reservation of appointments or posts for backward classes cannot
cover all or even a majority of the appointments and posts and the words
"not adequately represented”, do not convey any idea of quality but mean
sufficiency of numerical representation in a particular service, taken not by
its grades but as a whole, Appointments, according to the learned Judge,
must, therefore, mean initial appointments and the reservation of appoint-
ments means the reservations of a percentage of initial appointments. The
other learned Judge, viz., Ayyangar, J., forming the minority held that
Article 16(4) has to be read and coastrued in the light of other provisions
refating to services and particularly with reference to Article 335. So,
construed, the word "post” in that Article must mean posts not in the
services but posts outside the services. Even assuming that it was not so,
accarding to the fearned Judge, the inadequacy of representation sought
to be redressed by Article 16(4) meant quantitative deficiency of repre-
sentation in a particular service as a whole and not in its grades taken
separately, nor in respect of each single post in the service. By this
reasoning the learned Judge held that Article 16(4) can only refer to
appointments to the services at the iitial stage aed not at different stages
after the appointment has taken place.

98. It has been pointed out earlier that the reservations of the
backward classes under Article 16(4) have to be made consistently with the
maintenance of the efficiency of administration. It is foolhardy to ignorc
the consequences to the administration when juniors supersede seniors
although the seniors are as much or even more competent than the juniors.
‘When reservations are kept in promotion, the inevitable consequencs is the
phenomenon of juniors, however low in the seniority list, stealing a march
over their semors to the promotional post. When further reservations are
kept at every promotional level, the juniors not only steal march over their
seniors in the same grade but also over their superiors at more thas one
higher level. This has been witnessed and is being witr-essed frequently
wherever reservations are kept in promotions. It is naive 10 expect that in
such circumstances those who are superseded, {and they are many] can
work with eguanimity and with the same devotion to and interest in work
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as they did defore. Men are not saints, The inevitable result, in all fGelds
of administration, of this phenomenon is the natural resentment, heart-
burning, frustration, lack of interest in work and indifference to the duties,
disrespect to the superiors, dishonour of the authority and an atmosphere
of constant bickerings and hostility in the administration, When, further,
the erstwhile subordinate becomes the present superior, the vitiation of the
atmosphere has only to be imagined. This has admitiedly a deleterious
effect on the entire administration. ‘

It is not only the efficiency of those who are thus superseded which
deteriorates on account of such promotions, but those superseding have
also no incentive to put ia their best in work. Since they know that in any
case they would be promoted in their reserved quota, they have ng motiva-
tion to work hard. Being assured of the promotion from the beginning, their
attitude towards their duties and their colleagues and superiors is also
coloured by this complex. On that account also the efficiency of administra-
tion is jeopardised.

99. With respect, neither the majority nor the minority in the Con-
stitution Bench has noticed this aspect of the reservations in promotions.
The latter decisions which followed Rangacheri were also not called upon
to and hence have not considered this vital aspect. The efficiency to which
the majority has referred is with respect to the qualifications of those who
would be promoted in the reserved quota.

The expression "consistently with the maintenance of efficiency of
administration” used in Article 335 is related not only to the qualifications
of those who are appointed, it covers all consequences to the efficiency of
administration on account of such appointments. They would necessarily
inciude the demoralisation of those already in employment who would be
adversely affected by such appointmeats, and its effect on the cfficiency of
adminstration. The only reward that a loyal, sincete and hard-working
employee expects and looks forward to in his service career is promotion,
If that iisclf is demied to him for no deficiency on his part, it places a
frustrating damper on his zeal to work and reduces him to a nervous wreck.
There cannot be a more damaging effect oo the administration than that
caused by an unreasonable obstruction in the advancement of the career
of those who run the administration, The reservations in promotions are,
therefore, inconsistent with the efficiency of administation and are imper-
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missible under the Constitution.

100. There is also not much merit in the argument that the adeguacy
of representation in the administr2tioon has to be judged not only on the
basis of quantitative representation but also on the basis of qualitative
representation in the administration and, hence, the reservations in promo-
tions are a must. There is no doubt, as stated earlier, that the adequacy of
representation in administration has also to be judged on the basis of the
qualitative representation in it. However, the qualitative representation
cannot be achieved overnight or in one generation, Secondly, such repre-
sentation cannot be secured at the cost of the efficiency of the administra-
tion which is an equally paramount consideration while keeping
reservations, Thirdly, the qualitative representation can be achieved by
keeping reservations in direct recruitment at all levels. It is true that there
is some basis for the grievance that when reservations are kept only in
direct recruitment, on many occasions the rules for appointment to the
posts particularly at the higher level of administration, are so framed as to
keep no room for direct recruits. However, the remedy in suck cases lies
in ensuring that direct recruitment is provided for posts at all levels of the
administration and the reservation is kept in all such direct recruitments.

101, It must further be remembered that there is a qualitative dif-
ference in the conditions of an individual who has eatered the services as
against those of one who is out of it, though both belong to the backward
classes. The former joins the mainstream of all those similarly employed.
Although itis true that ke does not on that account become socially advanced
at once, in some respects, he is not dissimiarly situated, The handicaps he
suffers on account of his social backwardness can be removed, once
employed, by giving him the necessary relaxations, exemptions, concessions
and facilities to enable him to compete with the rest for the promotional posts
where the promotions are by sclection or on merit-cum-seniority basis. A
provision can also be made to man the selection committees with suitable
persons including those from the backward classes and to devise methods of
assessment of merits on impartial basis. The selection committee should also
ensure that the claims of the backward class employees are not superseded.
These measures, instead of the exclusive quota, will go a long way in instilling
self-confidence and self-respect in those coming into the service through the
reserved quotas, They may not have to face and work in a hostile and
disrespectfu! atmosphere since they would have won their promotional posts
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by dint of their seniority andfot merit no less commendable thar those of
others. The urge to show merit and shine would also contribute to overal
efficiency of the administation,

102. There is no doubt that the meaning of the various expressions
and used in Article 16, viz., “matters relating to employment or appoint-
ment to any office”, "any employment or office” and "appointments or posts”
cannot be whittled down to mean only initial recruitment and hence the
normal rule of the service jurisprudence of the loss of the birth-marks
cannot be applied to the appointments made under the Axticle. However,
as pointed out earlier, the exclusive quota is not the only form of reserva-
tion and where the report to it such as in the promotions, results in the
inefficiency of the administration, it is illegal. But that is not the end of the
road nor is a backward class employee helpless on account of its absence.
Once he gets an equal ppportunity to show his talent by coming into the
mainstream, all he needs is the facility to achieve equal results, The
facilitics can be and must be given to him in the form of concessions,
exemptions etc, such as relaxation of age, extra attempts for passing the
examinations, extra training period etc. along with the machinery for
impartial assessment as stated above. Such facilities when given are also a
part of the reservation programme and do not fall foul of the requirement
of the efficiency of the administration. Such facilities, however, are impera-
tive if, not only the cquality of opportunity but also the equality of results
is to be achieved which is the true meaning of the right to equality.

Question 9:

Whether the matter should be sent back to the Five- Judge
Bench?

103. The attacks agaimst the impugned orders as formulated in the
aforesaid cight questions, have been dealt with above. The only other attack
against the impugned orders is that they are based on the Mandal Com-
mission Report which suffers in its findings on some counts.

In the first imstance, it must be remembered that the Goverement
could have passed the impugned orders without the assistance of any report
such as the Mandal Commission Report. Nothing prevenis the Government
from providing the reservations if it is staisfied even otherwise that the
backward ciasses have inadequate representation in the services uadir the
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State. It is however, a different matter that in the present case the Govern-
ment had before it an investigation made by a independent Commission
appointed under Article 340 of the Constitution to enable it to come to its
conclusions that certain soctal groups which are socially and educationally
backward are inadequately represented in the services and thereofore,
deserved reservation therein. The Commission has given its own list of such
backward classes and that it based primarily on the lists prepared by the
States. It is true that in certain States, there are no lists and the Commission
has, therefore, made its own lists for such States. However, while issning the
impugned orders the Government has taken precaution to sec that the
socially and educationally backward classes would comprise in the first phase
the castes and communities which are common to the lisis prepared by the
Mandal Commission and the States. The result is that it is the State Govern-
ment lists of SEBCs which would prevail for the time being and those SEBCs
mentioned in the lists of the Mandal Commission which are not in the State
lists would not get the benefit of the impugned orders. It is not serously
contended before us that the State lists are prepared without application of
mind or without any basis. It is no doubt urged that in certain States some
castes and communities have come to be introduced in the lists of backward
classes on the eve of the elections and thus the lists have been expanded from
time to time. Assuming that there is some grain of truth in this allegation, the
grievance in that behalf can be redressed by a fresh appraisal of the State lists
by an independent machinery. The further attack against the lists prepared
by the Mandal Commission is that they are prepared without an adequate
and a proper survey with the result that some social groups which ought not
to be in the SEBC lists have been included therein whereas others which
ought to be there have been excluded. The third attack against the Commis-
sion-lists is that since there are States where there exist no lists of SEBCs, the
SEBCs in those States would suffer and that would be a discrimination
against them. The last attack is that the Commission has cxaggerated the
number of castes. While there are allegedly only 1051 backward castes, the
Commission has given a list of about 3743 castes. Assuming that all these
contentions are correct, all that they come to is that certain social groups
which ought not to be in the SEBC lists are found there wheras others which
ought not to be there are not there. Such defects can be expected i any
survey of this kind since it is difficult to have a cent per cent accurate ressitn
any sacialogical survey. In any case although the Mandal Commission on its
survey has found the total population of SEBCs as 52 per cent, the reserva-
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non 1t has recommended is only 27 per cent which is almost half of the
sopulation of SEBCs acmrdmg to its survey. The impugned orders have also
restricted.the reservations to 27 per cent. It is not suggested that the margin
of errar of the survey is as high as 50 per cent populationwise. Assuming,
however, that the population of the SEBCs is not even 27% of the total
population, even this defect can be cured by another independent survey, For
the present, the list as envisaged in the impugned orders may be given effect
to and in the meanwhile, a new Commission as suggested earlier may be
appointed for preparing an accurate list of the backward classes. No harm
would be done if in the meanwhile, at least half of those who are found
backward are given the benefit of the impugned orders, If, therefore, the only
purpose of sending the matter to the Five-Judge Bench now, is to find out the
validity of the lists of the SERCs, that purpose can hardlybe fulfilled since the
Bench cannot on its own and without adequate material invalidate the lists.
The Bench would also have to direct a fresh inguiry into the matter, if it
comes to the conclusion that the gricvace made in that behalf is correct. The
purpose would be better served if this Bench itself directs that the matter be
examined afresh by a Commission newly appointed for the purpose. In any

view of the matter, it is unnecessary to send the case back to the Five-Judge
Bench.

104. The answers to the questions may now be sutnmarised as follows:
Ouestion 1!

Clause {4) of Article 16 is not an exception to clanse (1) thereof, It only
carves oul a section of the society, viz., the backward class of citizens for
whom the reservations in services may be kept. The said clause is exhaustive
of the reservations of posts in the services so far as the backward class of
citizens is concerned. It is not exhaustive of all the reservations in the services
that may be kept. The reservations of posts in the services for the other
sections of the society can be kept under clause (1) of that Article.

Question 2:

The backward class of citizens referred o in Article 16(4) is the
sacially backward ¢lass of citizens whose educational and economic back-
wardness is on account of their sociat backwardness, A caste by itself may
constitute a class. However, in otder 1o constitute a backward class the
caste concerned must be socially backward and its educational and
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eccnomic backwardness must be on account of its soua.l backwardness. .

The economic criterion by itself cannot identify a class as backward
unless the economic backwardness of the class is on account of its social
backwardness.

The weaker sections mentioned in Article 46 are a genus of which
backward class of citizens mentioned in Article 16(4) constitute a species.
Article 16(4) refers to backward classes which are a part of the weaker
sections of the society and it is only for the backward classes who are not
adequately represented in the services, and not for all the weaker sections
that .the reservations in services are provided under Article 16(4).

Question 3:

No reservations of posts can be kept in services under the State based
exclusively on economir. criterion either under Article 16(4) or under
Article 16(1).

Question 4:

Ordinarily, the reservations kept both under Article 16(1) and 16(4)
together should not exceed 50 per cent of the appointments in a grade,
cadre or service in any particular year. It is only for extraordinary reasons
that this percentage may be exceeded. However, every excess over 50 per
cent will have to be justified om valid grounds which grounds will have to
be specifically made out,

The adequacy of representation is not to be determined merely on
the basis of the over all numerical strength of the backward classes in the
services. For determining the adequacy, their representation at different
levels of administration and in differemt grades has to be taken into
consideration. It is the effective voice in the administration and not the
total number which determines the adequacy of representation.

Question 5:

Article 16(4) permits classification of backward classes into back-
ward and more or most backward classes. However, this classification is
permitted only on the basis of the degrees of social backwardness and not
on the basis of the economic consideration alone.
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i backward classes are classified into backward and more or most
backward classes, separate quotas of reservations will have to be kept for
each of such classes. In the absence of such separa‘e quotas, the reserva-
tions wil! be illegal.

It is not permissible to classify backward classes or a backward class
social group into an advanced section and a backward section either on
economic or any other consideration. The test of advancement lies in the
capacity to compete with the forward classes. If the advanced section in a
backward class is so advanced as to be able to competc with the forward
classes, the advanced section from the backward class no longer belongs
to the backward class and should cease to be considered so and denied the
benefit of reservations under Article 16(4).

(htestion 6:

The provisions for reservations in the services under Article 16(4)
can be made by an executive order,

Question 7:

There is no special kaw of judicial reivew when the reservations under
Article 16(4) are under scrutiny. The judicial review will be available only
in the cases of demonstrably perverse identification of the backward classes
and in the cases of unreasonable percentage of reservations made for them.

Question 8:

It is not necessary to answer the question since it does nol arise ip
the present case. However, if it has to be answered, the answer is as follows:

The reservations in the promotions in the services are uncoustitution-
al as they are inconsistent with the maintenance of efficiency of administra-
tion,

However, the backward classes may be provided with relaxations,
excmptions, concessions and facilities etc. to enable them to compete for
the promotional posts with others wherever the promotions are based on
selection or merit-cum-seniority basis.

Further, the committee or body entrusted with the task of selection
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must be representative and manned by suitable persons including those
from the backward classes to make an impartial assessment of the merits.

To ensure adequate representation of the backward classes which
meaws representation at all levels and in all grades in the service, the rules
of recruitment must ensure that there is direct recruitment at all levels and
in all grades in the services.

Question 9

The matter should not be referred back to the Five-Judge Bench
since almost all the relevant questions have been answered by this Bench.
The gricvance about the excessive, and about the wrong inclusion and
exclusion of social groups in and from the list of backward classes can be
examined by a new Commission which may be set up for the purpose.

105, Hence the following order:
GRDER

1. The benefit of clause 2(1) of the first order dated
13th August, 1990 cannot be given to the advanced sec-
tions of the socially and eduvcationally backward classes
because they no longer belong to the socially and educa-
tionally backward classes although they may be members
of the caste, occupational groups or other social groups
which might have been named as soclally and education-
ally backward classes in the lists which are issued or which
may be issued under clause 2(iv) of the said order, This
clause if so read down, is valid.

The rest of the said order is valid.

The Government may ¢volve the necessary socio-
gconomic criterion o Jefine the advanced sections of the
backward classes to give effect to the order.

2. Clause 2(i) of the second arder dated 25th Septem-
ber, 1991 is valid only if it is read down as under:

fa] No distinction can be made in the backward classes as
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poor and poorer sections thereof. The distinction can
be made only between the advanced and the backward
sections of the backward classes. The advanced sec-
tions are those who have acquired the capacity to
compete with the forward classes. Such advanced sec-
tions no longer belong to the backward classes and as
such are disentitled to the reservations under Article
16(4). The reservations can be made only for the
benefit of the backward or the non-advanced sections
of the backward classes.

[b] When backward classes are classified into backward
and more or most backward classes as stated above on
the basis of the degrees of social backwardness [and
not on the basis of the cconomic criterion alone],
exclusive quotas of reservations will have to be kept
separately for the backward and the morc or most
backward classes. It will be impermissible to keep a
common quota of reservation for all the backward
classes together and make available posts for the back-
ward classes only if they are Jeft over after satisfying
the requirements of the more or most backward clas-
ses, That may virtually amount te a total denial of the
posts from the reserved quota to the backward classes.

[¢] Clause 2(i) of the order dated 25th September, 1991
is, therefore, invalid, unless it is read, interpreted and
implemented as above,

3. Clanse 2(ii) of the said order is invalid since no reserva-
tions can be kept on economic criterion alone.

106, The writ petitions and transfer cases are disposed of in the above
terms. No costs.

107. In view of the reasons given and the conclusions arrived at by
me above, I agree with the conclusions recorded in paragraphs 122 and 124
and the directions given in paragfaph 123 [A], [B] and [C] of the judgment
being delivered by, brother Jeevan Reddy, J. on behalf of himself, and on
bhehalf of the learned Chief Justice and brothers Venkatachaliash and
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Ahmadi, IJ,

R.M. SAHAL J. Constitutional enigma of identifying ‘backward
classes’ for ‘protecting’ or ‘compensatory benefits’ under conmstitutionally
permissive discrimination visvalised by Article 16(4) of the Constitution,
except for scheduled casles and scheduled tribes, is as elusive today as it
was when the issue was debated in the Constituent Assembly, or in Parlia-
ment in 1951, even after appointment of two commissions by the President
under Article 340(1) of the Constitution, one, in 1953 known as Kaka
Kalelkar Commission and other in 1979 which became famous as Mandal
Commission, and furnished basis for reservation of appointment and posts
for socially and economically backward classes (SEBC) in setvices under
the Union, by Office Memorandum dated 13th August,! 1990 amended

1 OFFICE MEMORANDUM

"Subject : Recommendations of the Second Backward Classes Commission (Mandal
Report) - Reservation for Socially and Educationally Badkoward Classes in
scrvices under the Government of India,

............

In a multiple undulating society like ours, sarly achievement of the objective of
social justice as enshrined in the Constitution is a must. The Sccond Backward (Jasses
Commission called the Mandal Commission was established by the then Government

with this purpose in view, which submitted its report to the Government of India on
31.12.1980.

2. Government have carefully considered the report and the recommendations of the
Commission in the present comtext regarding the bencfits v the extended 1o the
socially and educationally backward classes as opined by the Commission and are of
the clear view that at the outset cextain weightage has to be provided to such classes
in the services of the Union and their Public Undertakings. Accordingly orders are
issued as follows:=

(i) 27% of the vacancias in civil posts and services under the Government
of India shall be reserved for SEBC.

{ii} The aforesaid reservation shall apply to vacancies to be filled by direct
recruitment. Detailed instructions relating to the procedures to be fol-
lowed for enforcing reservation will be issued separately.

(iii) Candidates belonging to SEBC recruited on the basis of merit in an
open competition on the same standards prescribed for the general can-
didates shall not be adjusted against the reservation quota of 279,

(iv) The SEBC would comprise in the [irst phase the castes and com-
munities which are common to both the list in the report of the Mandal
Commission and the State Governments® lists. A list of such castes/com-
munities is being issued separatcly.

(to be continued)
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A further in September 19912 adding, yet, one more class of economically
backward. Nature of these orders, their constitutional validity, principle of
their issuance and legal infiemity, Mandal Commission Report, its basis and
foundation, scope of reservation, its length width and depth were subject-
matters of intensive dabate in these Public Interest Litigations by members

B of the bar, representatives of various asseciations, and numerous inter-
venors. Range of controversy was, both wide and narrow touching various

{v) The aforesaid reservation shall take cffect from 7.8.1990. However, this will not
apply to vacancies where the recruitment process has already been initiated prior to
the isswe of these orders.

3. Similar instructions in respect of public soctor undertakings and financial institutions

including public sector banks will be issued by the Department of Public Enterprises
and Ministry of Finance respectively.

Sdf

{Smt. Krishna Singh)

Joint Secretary to the Gowvi. of India."

OFFICE MEMORANDTM

"Subject : Recommendation of the Second Backward Classes Commission (Mandal
Report) - Reservation for socially and Educationally Backward Classes in
service under the Government of India.

The undersigned is directed to invile the attention to O.M. of #ven number dated
the 13th August, 1990, on the above mentioned subject and to say that in order to
enable the poorer scetions of the SEBCs 1o reccive the benefits of reservation on 2
preferential basis and to provide reservation for other economically backward sections
aof the people not cavered by any of the existing schemes of reservation, Government
have decided to amend the said Memorandum with immediate effect as follows:~

(i) Within the 27% of the vacancies in civil posts and services under the
Government of India reserved for SEBCs, preference shall be given ta
candidates belonging to the poorer sections of the SEBCs. In case suffi-
cient nrumber of such candidates are not available, unfilled vaczancies shall
be filled by the other SEBC candidates,’

(ii) 10% of the vacancies in civil posts and services under the Government
of India shall be reserved for other economically backward sections of the
people who are not covered by any of the existing schemes of reservation.

(iit) (The criteria for derermining the poorer sections of the SEBCs or the
other economically backward sections of the people who are not covered
by any of the existing schemes of reservations are being issued separately.)
The O.M. of even number dated the 13th August, 1990, shall be deemed to have
been amended to the extent specified above,
Sd/-
{A K. Harit)
DY. SECRETARY TO THE GOVERNMENT OF INDIA"

i
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aspects sensible and sensitive. But before adverting to them it is imperative
to thrash out, at the outset, if the issue of reservation of posts in services
by the State is non-justiciable either becanse it is a political question or a
matter of policy and even if justiciable then whether the rule of discretion
requires to leave the ficld open for State activity to work it out by trial and
arror.

4‘4 n
1)

Today the ‘political thicket’ has been entered with Baker v. Cam, 369
U.S. 186 and Davis v. Sanderner, 54 USLW 4898 [1986] even, in America
where the English shadow of ‘king can do no wrong’ was most promincatly
reflected. The test now applied is if the controversy can be decided by
“udicially discernible and manageable standards’ 54 USLW 4898 [1986].
‘The political questions doctrine, however, does not mean, that anything that
is tinged with politics or even that any matter that might properly fall within
the domain of the President or the Congress shall not be seviewable, for that
would end the whole constitutional function of the court’’, Under our Con-
stitution, the yardstick is not if it is a legislative act or an executive decision on
policy matter but whether it viclates any constitutional guarantee or has
potential of constitutional repercussions as enforcement of an assured right,
under Chepter II of the Constitation, by approaching courts is itself a
fundamental right. The ‘constitutional fiction’ of political question, there-
fore, should not be permitted to stand in way of the court to, ‘deny the Nation
the gnidance on basic democratic prublems’z. Avoidance of entering into a
political question may be desirable and may not be resorted to, ‘not because
of doctrine of separation of power or lack of rules but because of
cxpccliency'3 in larger interest for public good but legislatures, too, have,
‘their authority measured by the Constitution’ therefore absence of norms to
examine political question has rarely any place in the Indian Counstitutional
jurisprudence. The, Constitution being, ‘foremost a social document™ the

1 Samuel Krislov — The Supreme Court in the Political Process p.96.

2 C. Herman Pritchett — The American Constitution p. 134 (quoted in "The Judicial
Review of Legislative Acts” by Dir. Chakradhar Jha p. 355).

3 Charles Gordon Fost p.129-130 — The Supreme Court Questions (quoted in “The
Judicial Review of Legislative Acts’ by Dr. Chakradbar Jha p351).

4 Granville Austin’s “The Indian Constitution Comerstone of a Nation'.



044 - SUPREME COURT REPORTS [1992] SUPP. 2 S.CR.

courts cannol, ‘retreat behind” whenever they are called upon to discharge
their constitutional obligation as 'if the judiciary bows to expediency and puts
question in the political rather than in the justiciable category merely bacause
they are troublesome or embarrassing or pregnant with great emotion, then
the judiciary has become a political ‘instrument itself”?, Thus,

Legislative or executive aclion reserving appointments or
pasts in services of the State is neither a political issue nor
matter of policy.

nEENY

IB 13

(1)

Mis-conception appears to be prevailing that the judiciary by exer-
cising power of judicial review on matters which involve political considera-
tions asserts supetior capability thus violates the democratic mandate
vested by the people in elected representatives. The judiciary derive their
authority as much from ‘the people’ the ultimate sovereign as the legsla-
ture or the executive. Each wing is a delegate of the Constitution. Each
stand committed to be tuled under and governed by it. A legislature is
elected by people to enact law in accordance with the Constitution, to work
under and for it. By being people representative the mandate is to act in
furtherance of ideals of democracy in accordance with provisions of the
Constitution, No legislature or executive can enact a law or frame a policy
against the dictates of the Constitution. ‘Popular support expressed
through the ballot box cannot validate an uitre vires actior’, Elected repre-
sentatives are as much oath bound to uphold and obey the Constitution as
the judges appointed by the President. Both derive their power and
authority from, the same source. What the Constitution says, what it means,
how it is to be understood and applicd was entrusted to the judiciary as
when, ‘The People’ of India resolved, to secure-to all its citizens justice,
social, econgmic and political, ‘The judiciary was seen as an extension of
the Rights, for it was the courts that would give the Rights force’” A

1&2 Tagore Law Lecture, From Marshall to Mukherjea “‘Studies in American and Indian
Constitutional Law' by William C. Douglas p.38.

3 Supta 8.
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declaration by a government 1o reserve posts in services may be a matter
of policy or even a-political issue but an order issued or a law made
directing reservation can be sustained, only, if it is found to be constitu-
tional. Judlicial review in our Constitution has not “grown’ nor it has been
‘assumed’ or ‘inferred’ or ‘implied’ nor ‘acquired by force’ or ‘stealthily
but is was provided for by the founding fathers. The higher judiciary has
been visualised as ‘an arm of the social revolution’.! When our Constitution
was framed the Wednesbury princgolez evolved by the English Courts and
the division of power adopted by American Constitution was fully known
yet the country did not opt for vague resolutions as were adopted at
Philadelphia Convention of United States in 1787 but decided to place the
apex court as custodian of the Constitution by declaring that any declara-
tion of law by it was binding under Article 141 of the Constitution, its
decree and orders were enforceable under Article 142 throughout the
country, and ali civil and executive authoriries are to act in furtherance of
it under Article 144. The range of judicial. review recognised by the
superior judiciary in India is perhaps the widest and most extensive known
in the world of law’. Kahar Singh & Anr. v, Union of India & Anr., [1989] 1
SCC 204, Unlike England or America its sweep extends to all other organs
functioning under the Constitution. The Court discharged its constitutional
obligation in such sensitive but constitutional matters as President’s par-
doning powar,3 decision of speakers of legislative assemblics, Kikota Hol-
lohon v. Zechilhy, [1992] 1 SCR 309, Presideat’s power of dissolution of
state legislative assemblies etc. State of Rajasthan & Ors. v. Union of India,
[1977] 3 SCC 592, Reliance on American decisions for very limited scope
for interference was not of much assistance as judicial power of the United
States Supreme Court to eXamine race conscious measures or affirmative
action either . economic field or admission programme in educational
institutions was never <oubted. The only difference was that the measures
were tested either on what they described as ‘close examination’ or ‘exact-

1 supra 8.

=

‘Wednesbury principles’ is a convenicnt legal ‘shorthand’ used by lawyess 10 refer to

the classical teview by Lord Greene MR in the Wednesbury case of the circumstances

in which the courts will intervene 10 quash as being iliegal the exereise of administrative
. discretion.’ WADE — Administrative Law.

3 Supra 14,
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ing judicial scrutiny’. For instance in University of Califomia Regents v.
Allan Bakke, 57 L. Ed. 2d 750, it was the latter test that was applied. It was
observed, ‘in order to justify the use of a suspect classification a State mmst
show that its purpose ot interest is both constitutionally permissible and
substantial, and that its use of the classification is, ‘necessary............ 10
accomplishment of its purpose for the safeguarding of its interest’, Whercas
in Fullilove it was observed that, *programme that employs racial or ethnd-
cal criteria ......calls for closer examination’. It was explained that when a
programme employing a benign racial classification was adopted by an
administrative agency on the explicit direction of congress, the courts were
‘bound to approach’ the ‘task with appropriate deference to the congress,
the co-equal branch charged by the constitution with the power to provide
for the "general welfare”, H. Earf Fullilove v. Philip M. Klutznick, 65 L, Ed,
2d 902. In Metro Broadcasting, Inc. v. Federal Communications Commission
58 LW 5053, was reiterated and it was observed that, benign race conscious
measure "mandated by the congress” even if these measures are not
"remedial' in the sense of being designated to compensate victims of
past-governmental or social discrimination - are constitutionally permis-
sible to the extent that they serve important governmental objectives within
the power of congress and are substantially related to achievement of those
objectives’. Suffice it to say that the observations were made m different
context for different purpose. The grant of broadcasting rights to minority
was upheld by the majority as ‘minority ownership programmes are critical
means of promoting broadcasting diversity’. But even in this decision
Justice Stevens who concurred with majority agreed with minority in Ful-
lilove (supra) and observed, ‘1 remain convinced, of course, that racial or
ethnic characteristics provide a relevant basis for desperate treatment only
in extremely rare situations and that it is therefore "especially important
that the reasons for any such classification be clearly identified and unques-
tionably legitimate". '

(2)

The sweep and width of judicial power and authority exercised by
this Court is much extensive and deep as the constitutional provisions
mandate it to be so. Test for interference is constitutional violation. Due
regard to legislative measures or executive action directed towards welfare

—
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measure has never been disputed by when they are overshadowed with
exttaneous compulsions or are arbitrary then, ‘judicial interpretation gives
better protection than the political branches’.! Even the most reactionaries
of American President Thomas Jefersson once said. “The law of the land
administered by upright judges would protect you from any exercise of
power unauthorised by the Constitution of United States’. Faith in the
judiciary is of prime importance. Qurs is a frec nation. Among such prople
respect for law and belief in its comstitutional interpretation by courts
require an extraordinary degree of tolerance and cooperation for the value
of democracy and survival of constitutionalism.

3)

Article 16(1) is a right created constitutionally in favour of all citizens
and anyone is cntitled to approach the courts against violation of his right
by the State and assail State’s latitude in remedial meausres or affirmative
action to improve conditions of weaker sections or improve, lot of the
backward class, if they are not so, ‘tailored’ as not to transgress the
counstitutional permissible limits. Any state action whether ‘affirmative’ or
‘benign’, ‘protective’ or ‘competing’ is constitutionally restricted first by
operation of Article 16(4) and then by interplay of Articles 16(4) and 16(1).
State has been empowered to invade the constitutional guarantee of ‘all’
citizens under Article 16(1) in favour of ‘any backward class of citizens
only if in the opinion of the government it is inadequately represenied.
Objective being to remove disparity and enable the unfortunate ones in the
society to share the services to secure equality in, ‘opportunity and status’
any state action must be founded on firm evidence of clear and legitimate
identification of such backward class and their inadequate representation.
Absence of either renders the action suspect. Both must exist in fact to
enable State to assume jurisdiction to enable it to take remedial measures.
‘Power to make reservations as contemplated by Article 16(4) can be
exercised only to make the inadequate representations in the services
adequate’. General Manager Southern Railway v. Rangachar, [1962} 2 SCR
586, Use of expression, “in the opinion of State’ may result in greater
latitude to State in determination of either backwardness or inadequacy of
representation and sufficiency of matertal or mere error may not vitiate as
State may be left in such field to experiment and learn by trial and error

1 The Court and the Constitution by A. Cox p. 372.
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.with litde interferénce from the court but if the principle of identification
ilself is invalid or it is in violation of constitutionally permissible kimits or
if instead of carefully identifying the characteristics which could clothe the
State with remedial action it-engages in analysis which is illegal and invalid
and is adopted not for remedial purposes but due to extraneous considera-
tions than the court would be shirking in their constitutional obligation if
they fail to apply the corrective. States’ latitude is further narrowed when
no existence of the two primary, basic ot jurisdictional facts it proceeds to
make reservation as the wisdom and legality of it has to be weighed in the
balance of equality pledged and guaranteed to every citizen and tested on
anvil of reasonableness to ‘smoke out’ any illegitimate wse and restrict the
State from crossing the clear constitutional limits. ‘In framing a government
which is to be administered by men over men, the great difficulty lies in
this, you must firstedable the government to control the governed, and in
the next place oblige it to contrel itself.’! Judicial Review has come to be
onc of the ways of obliging government to contro} itself. A reservation for
a class which is not backward would be liable to be struck down. Similarly
if the class is found to be backward but it is adequately represented the
power cannot be exercised. Therefore, the exercise of power must precede
the determination of these aspects cach of which is mandatory. Since the
exercise of power depends on existence of the two, its determination (oo
must satisfy the basic requirement of being in accordance with Constitu-
tion, its belicf and thought. Any determination of backward class in histori-
cal perspective may be legally valid and constitutionally permissible. But if
in determination or identification of the backward class any constitutional
provision is violated or it is contrary to basic feature of Constitution then
the action is rendered vuinerable.

Q)

Reservation being negative in content to the right of equality
gruaranteed to every citizem by Article 16(1) it has to be tested against
positive right of a citizen and a direct restriction on State power. Judicial
review, thus, instead of being ruled out or restricted is imperative to
maintain the balance. The court has a constitutional obligation to examine
if the foundation for State’s action was within constitutional periphery and

1 Federalist No51 (extracted in American Constitutional Law) by Alpheus T.
Mnson/D.G. Stephenson, Jr.
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even if it was, did the government prior to embarking upon solving the
social, problem by raising, ‘narrow bridge’ under Article 16{4), to enable
the ‘weaker sections of the people 1o cross the rubicor’ Chinnappa Reddy,
J. in K.C. Vasantha Kumar v. State of Kamataka, AIR 1985 SC 1495 at 1529,
discharged its duty of a responsible government by constitutional method
so as to put it beyond any scrutiny by the ‘eye and ear’ of the Constitution.
What comes out of the preceding discussion can be reduced thus:

(i) (a) Identification of backward class of persons and
their inadequate representation in-service are the basic
or jurisdictional facts to empower the State to exercise
the power of reservation,

(b} Either of the conditions precedent are assailable
and are subject to judicial review.,

(i) Rescrvation of appointments and posts under Article
16(4) can be challenged if it is constitutionally invalid
or even if it disturbs the balance of eguality guaranteed
under Article 16(1) for being unreasonable or ar-

‘bitrary.

(ili) Burden to prove that reservation does not violate
constitutioal guarantee and is redsonable is on the
- State.

FEREF

_'C’
(1)

Our Constitution like many modern comstitutions was also, ‘a break
with the past and 'was framed with, ‘a need for fresh look’. Centuries of
deliberate and concerted effort to deface the society by creating caste
consciousness, exploiting religious sentiments was attempted to be effaced
by ‘The People’ when they resolved to constitute the country into a secular
democratic republic. Preamble of the Constitution, echoing sentiments of
nation, harrassed for centuries by foreign domination, ‘to secure, to all its
citizens justice, sacial, economic and political; Liberty of thought, expres-
sion, belief, faith and worship; Equalily of status and opportunity and to

B
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promete among them all Fraternity assuring dignity of the individual’ was
not a mere flourish of words but was an ideal set-up for pratice amd
observance as a matter of law through constitutional mechanism, Com-
munal reservations were outlawed both from governance and administra-
tion. States and governments were prohibited from practising race, religion
" or caste in any form by Articles 15(1), 16(2) and 29(2). Classification made
on religion, race and caste was held to be ‘opposed to the Constitution and
constitutes a clear violation of the fundameatal rights’, The State of Madras
v. Shiimathi Champakam Dorgirajan, [1951] SCR 525. New beginning was
made by abolishing untouchability, prohibiting exploitation and guarantee-
ing equality not only before law but in public services and employment both
substantive and protective. Concern was shown for weaker sections of the
society and backward class of citizens, Article 16(4) was in keeping with
this philosophy. Rescrvation for ‘any’ backward class of citizens in services
of the State was visualised as an integral part of equality of opportunity as
phadge during freedom struggle was, ‘equality not only of opportunity to
be given to all but special opportunities for educational, economic and
" cultural growth must be given to backward group so as to anable them to
catch up to those who are ahead of them’. Employment or appointment
to an office in the State constifuted a, ‘new form of wealth’ on the date the
Constitution was enforced, therefore equal opportunity to all its citizens
was constitutionally provided for without any discrimination on religion,
race or casie etc. But it would have been mere illusion if no provision was
made fo ensure similar opportuaity to those citizens who remained back-
ward either because of historically social reasons or economic poverty or
voor quality of education or any other reason which could be determinative
of backwardness. How the doctrine of equality, claimed to be ‘the core of
American democratic aspiration’ was twisted, ‘to relegate, racial minoritics
to inferior status by denying them, ‘equal access to the opportunity enjoyed
by others’ under, cover of, ‘separate but equal ‘doctrine’ commented by
Justice Harlton in his dissenting opinion in Plessy v. Ferguson, 163 US 537
(189G) as ‘*pernicious’ was well known, The American myth that it was a
‘nation of equals and a classless society’z had been exploded. Technically
and even legally probably the interpretation could be within provision of
constitutional guarantee of equality but it was abnoxious and destructive of

1 Pr. Jawahar la) Nehru,

2 Herbert 1. Gans — ‘The New Egalitariznism’ (The Inequality & Justice by Rainwater)
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social equality. “The effect of the majority decision in Plessy (supra) was to
subordinate them until than dominant anti-discrimination principle of the
Fourteenth Amendment to the Court created doctrine of reasonable clas-
sification.’! Although the docirine of Plessy was gradually abandoned
finally but not before 1954 (ill Brown’s case was decided. Thercfore Article
16 while providing for equality of opportunity to all without any distinction
and irrespective of forward or backward class of citizens took care to avoid
recurrence of American experience by directing State to reserve posts for
backward class if they were not adequately represented in services as,
‘inequality does not harm only the unequals, it hurts the entire society’,

Thus Article 16(1) and (4) operate in same field. Both are ditected
towards achieving equality of opportunity in services under the State. One
is broader in sweep and expansive in reach, Other is limited in approach
and narrow in applicability. Former applies to “all’ citizens whereas latter
is avaibable to ‘any’ class of backward citizens, Use of words ‘all’ in 16(1)
and ‘any in 16(4) read together indicate that they are part of same scheme.
The one is substantive equality and other is protective equality. Article
.16(1) is a fundamental right of a citizen whereas 16(4) is an obligation of
the State. The former is enforceable in a cowrt of law, whereas the latter
is ‘not constitutional compulsion’ but an enabling provision, Whether Ar-
ticle 16(4) is ‘in substance, an exceplion’ CJ Ray in State of Karala & Ors.
v. P.M. Thomas, [1976] 1 SCR 906, or ‘a proviso’? or, ‘emphatic way of
puiting the extent to which equality of opportunity could be carried™ or
‘presumed 1o exhaust all exception in favour of backward class” or ‘ex-
pressly designed as benign discrimination devoted to lifting of backward
classes’® but if Article 16(1) is_ the, ‘positive aspect of equality of
opportunity’ Article 16(4) is a complete code for reservation for backward
class of citizens as it not only provides for exercise of power but also lays
down the circumstances, in which the power can be exercised, and the
purpose and extent of its exercisc. One is mandatory and operates auto-
matically whercas the other comes into play on identification.of backward
class of citizens and their inadequate represeatation,

The Equal Protection of the Law by P.G. Polyviow p.302.
Khanna, J., in Supra (28) p.93%.

Mathew I., in Supra (28) p.956.

Beg 1., in Supra {2B) p.560.

Krishna Iyer J., in Supra (28) p.569 & 978

woB L B e
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Compensatory or remedial measures for lesser fortunate are thus
not, ipso facto, violative of equal opportunity as our society was founded
not on abstract theory that all men are equal but on realism of societal
differences created by human methodology resulting in existence of the
weak and the strog, poor and the rich. Preamble, the basic feature of the
Constitution, therefore, promises equal opportunity and states and dignity
to every citizen the actuality of which has been ensured by empowering the
State to take positive steps under Article 15(4) and 16(4). Forty years of
recount demonstrate flowering of principle of equal opportunity and en-
courage to intensify it for the deserving, past or present, Reverse dis-
crimination, an expression coined by American courts and jurists
commented upon, ‘as sharpened edge of a sword’! as, ‘it is as much as an
evil as the discrimination it aims to overcame’? as it violates, (a)formal
justice (b) consistency (c) equality of opportunity (d) due process of
cquaﬁty,3 are expressions of one sided thinking without the grip of the
constitutional goal set out by founding €athers that, ‘equality of opportunity
must be transformed into equality of results’. An enlightened society is onc
which takes care of the poor, the backward, the retarded, the handicapped
as much as of the rich, the forward, the healthy and the gifted. Formal
equality transforms into real equafity when the disadvantage arising out of
social circumstances is levellgd and the least and the best advantaged are
so paired by the State activism that differences and distinctions arising out
of ascribed identify pet gradually lost. Various articles of the Constitution
reflect this philosophy. Asticle 16 is a classic example, and probably
unparallel in the constitutional history of the world, where individualism
advocated by West in eighteenth and nineteenth century co-exist with
States predominant role in bridging the gulf between the needy and the
affluent, the backward and the forward. It reflects modern and progressive
thinking on Equality. As observed by Laski, ‘By adequate opportunity we
cannot tmply equal opportunities in a sense that implics identity of original
chance. The native endowments of men are by no means cqual’.“ Accord-

Rescrvation Policy & Practice in India, by Anirudh Prasad.
Supra (34) p. 318
B. Sivaramayya — Inequalities and the Law.

‘Liberty & Buality by Harold Laski (A Grammer of Politics Published in Tnequality
and Justice’ by Raimwater).
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ii:g to Ronald Dworkin, ‘All human beings have a natural right to an A

. equality of concern and respect, a right they possess not by virtue of birth,
but simply as human beings with the capacity to make plans and give
justice.” Articles 39 and 46 are extension of this belief and thought, Any
legislative measwre or executive order rescrving appointments or posts
cannot be assailed as being beyond cosstitutional sanction, As far back as
1951 it was held by a Seven Judges’ Comstitution Beach, of this court
‘Reservation of posts in favour of any backward class of citizens cannot
thercfore be regardéd is uncotstitutional’. B. Venkataramana v. The State
of Madras & Anr, ALR, 1951 SC 229. Nor did the Constitution makers
restricted the period of its continuance as was done for Anglo-Indians by
Article 336 as an enlightcned and progressive state a responsible govern-
ment of a welfare country must decide itself periodically on prevanlent
social and economic conditions and not on political consideration or
extranecus compulsion if the protective umbrella has to be kept opened,
for whom and for how long.

3

Before proceeding further it may be mentioned that many decisions
were cited of American Courts dealing with affirmative action forNegoroes
and a parallel was attempted to be drawn from it for justifying reservation
for other backward classes. But this ignores that unlike the United States
our Constitution itself provides for reservation for backward classes, there-
fore, it is unnecessary to derive inspiration from decisions given by
American court on equal protection clause. They may be relevant for
classification and nexus test under Article 14 or even for judging if the
provision by being arbitrary was violative of equality doctrine but they
cannot furnish relevant guideline for interpreting Article 16(4). How
equality was distorted and how Blacks were made to suffer by biased and
narrow construction of the concept of equality for nearly hundred years is
a matter of history. To derive parallel from classification developed by
American courts to suppott reservation ont any ground for other backward
classes would be constitutionally unjust and legally unsure, Whether
American Constitution was or is colour blind or net but when our Con-
stitution was framed caste was in, ‘bad odour’. Deliberate ‘Pivide and Rule’
policy of Britishers by perpetuating caste was in full glare, therefore, the
founding fathers while guaranting equality prohibited discrimination an the
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ground of religion, 1ace or caste cte. Unfortunate American experience of,
‘separate but equal’ doctrine legitimatised in Plassy v. Ferguson resulting in
segregating negrods and keeping them at distance from American prosper-
tty was avoided by making the State responsible both for amchorative
measores or affirmative action and protective steps. The doctrine of,
‘compelling State interest’ developed by American Courts to support clas-
sification for even race conscions measurcs particularly in economic field
or business regulation have no refevance as the state has been constitution-
ally empowered to rethedy the social imbalance. From ‘separate but equal?
in Plessy to, freedom of choice’ developed by Brown v_ Director Bogrd of
Education, 347 US 483 (1954) and Brown v. Director Board of Education,
349 US 294 (1955) to, ‘ust schools’ without label of white or Negro in
Green v. Country School Board, 301 US 430 {1968] to elimination of
segregation ‘root and branch’ in Swann v. Charlotte, Mecklenburg Board of
Education, 402 US 1 [1970] may be a fascinating development for America
but ovr constitutional provisions being more pragmatic and realistic to
problem of equality m public employment it appears unnecessary and risky
te derive any inspiration from American decision. for interpreting, Article
16(4) as,

‘In its Compensatory Programmes for depressed classes,
Indiz, has gone much further than the egalitatrian western
societies such as the Unites States’.! The conclusion, thus,
is that

(1) Article 16(1) and 16(4) operate in the same fieid.
(2) Article 16(4) is exhaustive of reservation.
(3) No period for rescrvation has been provided bt every

State must keep on evaluating periodically if it was neces-
sary to continue reservation, and for whom.

L1212

1 Gien M. and Joknson Sipra Bose, ‘Social Mobility Ahong Untouchables’, in Cobiesion
and Conftict-in Modern India,
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Thus the real issue is not reservation but identification. Who, then,
arc the, ‘backward class of citizens’? What is the meamng of the word,
‘backward’, ‘class’ and ‘citizens’ individually and taken together, How are
they to be identified, By their caste, occupation, status, economic condition B
cte. Although the issue of reservation has been agitated before this Court,
time and again, the occasion never arose to lay down any principle or test
for determination of other backward classes, C.A. Rajendran v. Union of
India & Ors., {1968] 1 SCR 721, Janaki Prasad Parimoo v, State of J. & K.
[1973] 3 SCR 236, State of Kerala & Ors. v. NM. Thomas & Ors., [1976) 1
SCR 906, and Karamchari Sangh v. Union of India, {1981} 2 SCR 185, were C
no doubt congerned with Article 16 but they were cases of SC/ST who are
constitutionally recongnised as, backward class of citizens, Champakan
(supra), Trilokinath Tikku v. State of J & K, [1967] 2 SCR 265, and
Trilokinath & Ors. v. State of J & K, [1969] 1 SCR 103hand A. Peeriakaruppan,
etc. v, Staie of Tamilnady, [1971} 2 SCR 430, were cncerned with reserva-
tion based on caste or religion. M.R. Balaji & Ors. v, State of Mysore, [1963) D
Supp. 1 SCR 439, Heggade Janardhan Subbarye v. State of Mysore, [1963]
Supp. 1 SCR 475, P. Rajendran v, State of Madras, [1968] 2 SCR 786, State
of Andhra Pradesh & Ors. P. Sagar, [1968) 3 SCR 595, State of A.P. v. US.V.
Balaram, [1972] 3 SCR 247, State of Uttar Pradesh v. Pradeep Tandon, {1975]
2 8SCR 761, R. Chitralekha v. State of Mysore, {1964] 6 SCR 368, ang Km. KS. E
Jayshree v. State of Keraia, [1977] 1 SCR 194, were concerned with reserva-
tion under Article 15(4). Except for Vasantha Kumar (supra) no exercise
was undertaken to lay down any principle for detormination of backward
class. Reason for absence of any discussion appears (o be that this Court
while explaining the word ‘*backward’ in Balaji observed that backward
classes intended to be covered in Article 15(4) were comparable to SC/ST F
which was accepted and applied while deciding backward class under Ar-
ticle 16(4) as well, But the kind of comparability - ‘Whether of status, of
disabilities suffered, of economic or educational conditions or of repre-
sentation in government service’ was not claborated nor it was undertaken
even in Balram when the Court extended it to, ‘really backward® even
though not, ‘exactly similar in all respects’, as they were dealing with SC/ST. (3

@
The expression, ‘any backward class of citizens’ is of very wide

import, Its width and depth shall be fully comprehended when significance
of each word and the purpose of its use is explained. To preface the H
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discussion on this vital aspect, on which divergence extended to extremes
both legally and sentimentally, it may be stated that in certain decisions
given by this Court due weight was not, given to the words, ‘class’ and
‘citizens’. Latter is explained in Chapter II of the Constitution. Any person
satisfying those conditions is a citizen of this country irrespective of race,
religion or caste. Member of every community Hindu, Muslim, Christian,
Sikh, Budh, Jain etc. who are citizens of this country and are backward and
are not adequately represented in services are to be brought into MNational
stream by protective or benign measures, Provisions of the Constitution
apply to all equally and uniformly. Yardstick of backwardness must neces-
sarily, therefore, has to be of universal application.

‘Class’ has been littked with the word, ‘backward’ and has been read
as one word, ‘backward class’ thus occasioning the debate that'it should be
understood as ‘backward caste’, Whether such reading is permissible is
another aspect which shall be adverted to, presently, but if the word, “class’
is read individually or in conjunction with words ‘of citizens’ then its plain
meaning and purpose is to exclude any rescrvation for individual. In other
words reservation contemplated is for group or collectivity of citizens who
are backward and not for any individual. The expression ‘any backward
class of citizen’ thus is capable of being construed as class of backwards,
backward among any class of citizens, backward dass ete, depending on
for whom the reservation is being made and why,

Backward may be relative such as professional or occupational back-
wardness or it may be economic, social, educational or it may be racial such
as in Ametica or caste based as in Hindu social system or it may be natural
such as physically handicapped or even of sex. Atticle 16 of the Constitution
deals with equality of opportunityin services under the State. The meaning of
the word ‘backward’ therefore, has to be understood with reference to
opportunity in public employment. Siace this is a constitutional issue it
cannot be resolved by cliches founded on fictional mythological storics or
misdirected philosophies or odions comparisons without any regard to social
and economic conditions but by pragmatic, purposive and value oriented
approach to the Constitution as it is the fundamental law which requires
careful navigation by political set up of the country and any deflection or
deviation disturbing or threatening the social balance has to be restored, as
far as possible, by the judiciary, Backwardness in suck a vast country with
divergeat religions, culture, language, habits, social and economic conditions

-
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arising out of historical reasons, geographical locations, feudal system,
rigidity of caste is bound to have regional flavour. For instance place of
habitation and its environment was held in Pradeep Tandon (supra) to be

- determinative for social and educational backwardness in hills of U.P. Inter-
action of various forces have been responsible for backwardness in different
-parts of the country. A caste backward in one State may be advanced-in
another. That is why Dr. Ambedkar while quetling misgivings of members in
the Constituent Assembly Debate had stated, that backwarduness was being,
eft to be determined by the local government'!, probably; with hope and
belief that once the problem was tackled by the State and backward citizens
were adequately represented in State services the problem at the National
level shall stand resolved automatically.

Individval backwardness in social sense is primarily economic. Article
16 (4) however, is concerned with class backwardness, In technical sense as
explained by sociologists it is a problem of ‘social stratification’ arising out of,

“as said by Max Weber, due to political, social or economic order, Class or _

group backwardness may arise due to exclusion of the entire collectivity as a
result of combined or individual operation of any of these reasons. For
instance in America as slavery receded after Civil War it was succeeded, *by
a caste system embodying white supremacy. Various "Jira Crow" laws, of
segregation statutes, lent the sanction of the law to a racial ostracism found in
churches and schools, in housing facilities, in restaurants and hotels, in-most
forms of public transportation, on the job, in usiversities and colieges, and
ultimately in morgues and cemeteries. In addition, black Americans were
long denied the right to vate, to serve on juries, and to run for public office.
The SC and ST in our country bore a close parallel to it except that their
exclusion or segregation was mainly social. That is why the constitutional
protection was provided for them. For granting similar benefit on backward-
ness to other group or collectivity the State must be satisfied, that, they were
subjected to at Jeast similar if not same treatment or were excluded from
services for any of the reasons social, economic or political individually or
collectively and continue to be excluded before they can be identified as
backward class for purposes of Article 16(4). Article 340 is, however, con-
cerned with soctal and educational backwardness. Since the impugned or-
ders have been passed on identification of backward class by a Commission

1 Constiteent Assembly Diebates Yol V11 p. 701 (1948449).
2 ‘Equality Justice and Rectification’ by Dereic L. Phillips, p.289-290.

A
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appointed by the President in exercise of power nnder this provision it will
have to be examined if the Commission acted within the scope of its reference
and how this expression has to be understood.

&)

Can the word ‘class’ be understood as caste? What does the word
‘class’ mean? According to dictionary it means “division of society according
to status, rank, caste, merit, grace or qualitj.r’.1 Burton defines it, as ‘category,
t:l:nssifn:aticm,2 breed, caste, group, order, rank’. In Webster it is defined as,
‘member or body of persons with common characteristics, social rank or
caste’ > Whereas Oxford defines caste as, ‘race, leinage, pure stock or breed’.
English historians have defined caste as, ‘hereditary classes into which Hindu
sociely is divided’. Sociologists describe it as, ‘ascribed status’. Class is thus
wider and may mean caste. Is it so for Article 167 In Hindi version of the
Constitution the word is *varg’ that is group and not ‘jati" that is caste or
community. The word class cannot and was not used as caste as it was
constitutionally considered to be destructive of secularism. In our country
castc systcm is pceuliar to Hindus. It is unknown to Muslims, Christians,
Sikhs, Buddhists and Fains. The Constitution was framed not for Hindus only.
Provision was made for a society heteregenous in character but seculiar in
outlook. ‘it was a compromistic formula’, a positive effort to equalise one and
all, Even among Hindus where caste system is an, ‘institution most highly
developed’ the society is divided into large number of separate groups mostly
functional or tribal in origin. By 20th Century the, “lowest classes of Hindu
society', came to be ideatified as depressed class’ or ‘untouchable - a name of
comparatively recent origin’, Regidity developed over years was partlydue to
Hindu orthodoxy and partly due to British exploitation. Whatever reason but
scheduled castes and scheduled tribes were undoubtedly, ‘truly’, ‘relatively’
or ‘really backward’. When the Constitution was framed the framers were
aware of preferential treatment on religion, race and caste. In Southern
States communal reservation in services was in vogue. Yet Dr. Ambedkar
while defending the use of word ‘backward’ by drafting committee explained
that, ‘it was to enable other communities to share the services which for
historical reasons, has been controlled by one community or a few

1 Oxford Dictionary.
2 Legal Treasurer — Williem C. Burton,
k| Webster Dictionary.
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community’. The word, ‘community’ has been defined in Webster Com-
prehensive Dictionary as, “The people who reside in one locality and are
subject to the same laws, have the same interests, the public or society at
large’. And according to Oxford it means ‘the guality of appertaining to all in
common, common ownership, common character’. Class was thus used in a
wider sense and not in the restricted sense of caste.

(4)

Both the words ‘backward’ and ‘class’ thus are of very wide import,
Assuming the two words as one and reading it as, ‘backward class’ the
question is can it be understood as cluster of backward Hindu caste? Or in
the broad and wide sense as extending and including ‘any’ backward class of
citizens irrespective of race, religion or caste? Which construction would be
in keeping with the constitutional purpose? Taking up the narrower con-
structipn, # may be stated that o interpret a comstitutional provision its
history, circumstances in which it was adopted as well as the events immedi-
ately surrounding its adoption are necessary o be looked into to appreciatc
the purpose and objective of its usc. The word ‘backward class’ and started
acquiring meaning at the end of 19th Century with commencement of enrol-
ment on caste basis in 1891, recognition of special treatment to some and
communal representation to others in carly 20th Ceatury. The Fort St
George Gazette No, 40 of November 1985 mentions grants-in-aid to schools
for the untouchable.! In 1921 backward community in Mysore meant, all
other communities other than Brahmins’? In Bombay in 1925 backward
classes were all except, ‘Brahmin, Prabhus, Marwaris, Parsis, Banias and
Ghirstians'.} Indian Statutory Commission (Hatlong Committee) . defined
Backward Classes in 1928 as ‘castes or classes which are educationally
backward* They include the depressed classes, aboriginals, hill tribes and
criminal tribes’. The United Province Hindu Backward Classes League
founded in 1929 suggested Hindu Backward classes to be “all of the listed
commuaitics belonging to non-dwijya (that is twice born) or degenerate or
Sudras classes of Hindus’> Travancore in 1935 passed resolution on report of
Justice Nokes on communal lines including all classes.® Madras Provincial
backward Classes League was founded in 1939 for securing separate treat-
ment for ‘forward non-brahmin communities’.” It thus did not have a definite
meaning. Somewhere it was cveryone except Brahmins and others for the
so-called Sudras. All depending on social and economic conditions prevail-

1to 7 Exatracted in *‘Competing Equalitics’ by Marc Galanter. ~
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e in a particular State. In any case it ‘never acquired a definite meaning at
- thecall India Jevel. There had been no attempt to define it or employ it one the
‘fiational level. The statement of Dr, Ambedker in the Constituent Assembly

or determination of backwardness at local or State-level was thus not casual
but an outcome of practical reality and historical truth,

()

Historically, therefore, what started as social upliftment measure for

' the down-trodden amongst Hindus in some princely States gradually

developed into formation of various associations m different States en-
couraged by the social caste consciousness created by the Britishers to
demonstrate backwardness for claiming preferential treatment injected in
the society by communal representation. The Constitution makers were
aware of this background. It is vividly reflected in the Constituent Assembly
ch&tcs. Therefore a very vital, question ariscs if the cxpression, ‘backward
class’ uted in Article 16(4) has to be read and understood as extending or
applying to backward Hindu Castes only. Meaning of the word ‘backward’
and ‘class’ have already been explained. Languvage of the expression does not
warrant reading of the expression as backward caste. When two words one
wider an import and broader in application and other narrower were avail-
able and the Constitution makers opted for one the other, on elementary
principle of construction, should be deemed to have been rejected. What was
avoided by the framers of the Constitution, for good reasons and, to achieve
the objective they had set up for the governance of the country cannot be
brought back cither by government or courts by interpretation or construc-
tion unless the consequences of accepting the literal or the normal meaning
appears to be so unreasonable that the Constitution makers would have never
intended. ‘Although the spirit of an instrument especially of a constitution is
to be respected not less than its letter yet the spirit is to be collected chiefty
from its words’.? For this reason alone any suggestion of accepting the
expression as interchangeable with caste cannot be accepted. Even the spirit
behind use of the expression was not to provide for cluster of castes, known
as Sudras of the Hindu hierarchy before the Constitution, but for groups or
class of different communities following different religions, as rights fun-
dameantal or otherwise have been guaranteed to members of ¢very com-
munity irrespective of religion, race, caste or birth. Article 340 empowers

1 Competing Bqualities by Marc Galanter.

2 Justice Marshail in Sturges v. Crowninshield, (1819) quoted in Encyclopaedia of the
American Constitution, Vol, 1 by Lewy, Karst & Mahoney,
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: Pre.mdent to appoint a Commission to investigate the condmons of socially
and educationally backward classes within the territary of India. Such classes
may belong to any commumity. Preferential treatment accorded to various
communities before 1950 on basis of religion, race or caste was done away
with. Promise was to take care of minorities as well. Article 335 ensured claim
of SC/ST in services. Other backward citizens irrespective of race, religion
were to be taken care of as, “The Constitution was framed with grand
compromise. A splendid compromise between formal equalitarian justice
and compensatory justice through benign or protective discrimination was
devised so beautifully that that was to serve the purpsoc of assimilation,
integration was cqual partnership in national building by making cqual
contribution in the main stream of life’.! 1f Article 16(4) is confined to
backward classes of Hindu hierarchy by narrowing it down to caste it would
be doing violence to the language of the provision and the spirit in which the
expression was used leading to injustice. No provision in the Constitution
indicates that the expression has to be understood in such narrow sense.
Reading it otherwise may lead to contradiciion. Normal and natural meaning
of an expression can be, disregarded only if it is found that the framers of the
Constitation did not intend to use it in that sense and “absurdity and injustice
of applying the provision would be so monstrous that all mankind would,
without hesitation, ynitc in rejecting the application’,* When the Constitution
was framed the founding fathers were aware of the meaning and under-
standing of the word ‘backward’. They were also aware that hereinafter
members of all community were to be treated alike. The $tate was made
responsible, therefore, for ‘any’ backward class of citizens coming from
whatever community, caste or religion. State, therefore, cannot discriminate,
while identifying backward class on race, religion, caste or birth.

©®

True the discussions in the Constituent Assembly Debates centred
round caste and community, Even Dr, Ambedkar said, ‘what are called
backward classes are ............. nothing but a collection of certain castes’. That
however cannot be conclusive for construing the expression as, the historical
background and perhaps what was accepted or what was rejected by the

1 Resemation Policy and Practice in India by Dr. Anirudh Prasad.
2 Supra (73).

G
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Constituent Assembly while the Constitution was being framed may be taken
into account, *but not to interpret the Constitutior’, 1.C. Golak Nath v. State
of Punjab, AIR 1967 SC 1643. What emerged out of shared understanding by
consensus was not backward caste but backward class, an expression of
elastitity capable of expanding depending on the nature and purpose of its
use. Motivation for use of expression ‘backward class’ might have come from
a feeling to accommodate and benefit those who were deprived of entering
into services due 1o social and cconomic conditions amongst Hindus. But
what is being interpreted is a Constitution, a document, an instrument which
is good not for a season or a session but for centuries during the course of
which even the most stable society may undergo social, economic, political
and scientific changes resnlting in transformation of values. Are the valuesin
the society same today as they were in 1950 or 1900? Words or expressions
remain the same but its meaning and application with passage of time
changes. When the framers of the Constitution deliberately used an expres-
sion of expansive nature then as said by Justice Frenk Furter, ‘they should be
left to gather meaning from experience. For they relate to whole domain of
social and economic fact and statesman who founded this nation knew too
well that only a stagnant society remains unchanged'. This Court is being
asked to interpret the provision in 1990, It cannot ignore the present by going
into past.

"The law, even as sit honours the past, must reach for justice
of & kind not measured by force, by the pressures of interest
groups, nor even by votes, but only by what reason and a
sense of justice say is right. Brown was ‘law’ in 1954, even
though the ‘separate but equal’ doctrine had half a century
of precedent and practice behind it, Continuity 15 essential
to law as 2 wholc, but the contingity must be creative,"!

M

‘Caste is a reality’. Undoubtedly so are religion and race. Can they
furnish basis for reservation of posts in services? Is the State entitled to
practice it in any form for any purpose? Not under a constitution wedded to
secularism, State responsibility is to protect religion of different communities
and not to practice it. Uplifting the backward class of citizens, promoting

1 A. Cox - The Court and the Constitution.
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them socially and educationally taking care of weaker sections of society by
special programmes, and policies is the primary concern of the State. It was
visualised so by framers of the Constitution. But any claim of achieving these
objectives through race, conscions measures or religiously packed program-
mes would be uncharitable to the noble and pious spirit of the founding
fathers, legally impermissible and constitutionally ultrg vires, Deriving in-
spiration from the American philosophy that, ‘just as the race of students
must be considered in determining whether a constitutional violation has
occurred 50 also must race be considered in formulating remedy’ without any
regard to the Preamble of our Constitution and provisions like Articles 15(1),
10(2) and 29(2) would be plunging our Nation into disaster not by what was
adopted and promised as principle for governance for pur people on our soil
but from what has been laid down in a country which is yet far away from,
‘equality of result’ or ‘substantive equality’ so far Black or Brown are con-
cerned.

Brown v. Board of Education (supra) which is considered as ‘turning
the clock back’ on racial discrimination was given much after
Venkataramana. Provisions like Article VI were introduced in America in
1964 only. When Bakke (supra) was delivered Justice Harshal lamented, ‘this
Court in the Civil Rights cases and Plessy v. Ferguson destroyed the move-
ment towards complete equality. For almost a century ao action was taken,
and thus non-action was with the approval of the Court. Then we had Brown
v. Board of Education and the Civil Rights Acts of Congress, followed by
numerous affirmative action programmes. Now, we have this Court again
stepping in, this time to stop affirmative action programs of the type used by
the Univetsity of California’. The lament was because of failure to bring the
Negroes in the mainstream, in light of the sorry history of discrimination and
its devastating impact on the lives of Negroes is to ensure that America will
forever remain a divided society’. But to avoid any risk of keeping ours a
divided socicty, the Constitution makers provided ample safeguards for
Scheduled Castes and Scheduled Tribes {SC/ST) the only category of back-
ward class which could be compared to the Negroes in America, American
philosophy developed by courts that discrimination having arisen due to race
consciousness the remedy too should be race based, appears to have been
inspired by our constitutional provisions which takes every precaution o
remedy the caste related evil of SC/ST by caste based reservation, But the
same can not be adopted for other backward classes as it would be distortion
of constitutional interpretation by importing a concept which was deliberate-
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ly and purposcly avoided. Insistence, for claiming reservation for the remain-
ing or for all others who were in so-called broader category of Sudras not

.because they were really backward without any regard to socizal and
economic conditions, would be unfair 1o history and unjust to society. What is
constitutionally provided has to be adhered to in spirit but not on assumption
that all amongst Hindus whe fell in the broader category of Sudras were
subjected to same treatment as untouchables in India or Negroes in America.
History, social or political, docs not bear it out. Reservation for other back-
ward class is no doubt constitutionally permisible, on social and economic
conditions which prevailed in the country and are still prevailing and not on
benign steps for Negroes upheld by foreign courts. Judicial activism has no
doubt in America been remarkable in absence of any constitutional protec-
tion for the Negroes but our courts are not required to undertake the exercise
as our constitutional statesmanship has no parallel in the world where to
achieve egalitatian society truly and really it devised mechanism of treating
the backward class of citizens, ‘differently’ by Asticles 16(4} and 15{(4) to
bring them at par with others so that they could be treated equally. The policy
of official discrimination s,

"unigue in the world both im the range of benefits involved
and in the magnitude of the groups eligible for them "

(8)

Caste has ncver been accepted by this court as exclusive ot sole criteria
for determination or identification of backward ¢lass. That is why the com-
munal Government Order in Champakam and reservation, except for SC/ST
and Hindu backward, in §. Venkatramana v. State of Madras, AIR 1951 SC
229, were invahdated. Caste based evil was 50 repugnant that even when
communal Government Order issucd by the State of Madras a legacy of caste
based reservation practised in Madras since thirties and forties was struck
down and the Constitution was amended and Article 15 (4) was added the
basic philosophy against the caste was neither eroded nor mitigated and
ameliorative steps werc made state-responsibility for socially and education-
ally backward castes. Balaji adopted test of, comparability of backward
classes with Scheduled Caste and Scheduled Tribe as a result of combined
reading of Article 340(1) and Asticle 338(3). Two major drawoacks were

1 Druskin, Lelah, *Scheduled Caste Politics”, Untouchables in India.
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noticed in identifying backward class with caste, ons, ‘it may not always be -
legal and may perhaps contain the vice of perpetuating the caste’, and other
‘if the caste of the group of citizens was made the sole basis for determining
the social backwardness of the sacial group, the test would inevitably break
down in relation to many sections of Indian society which do not recognise
caste in the conventional sense known to Hindu society. In Chitralekha the
Court observed that ‘caste is only a relevant circumstance in ascertaining the
backwardness of a class and there is nothing in the judgment of this Court -
(Balaji) which precludes the authority concerned from detormining the
social backwardness of a group of citizens if it can do so without reference to
caste’. P. Rajendran too did not differ with Balaji nor it carved out any new
path, The Court accepted the determination of backward class as, the ex-
planation given by the State of Madras had not been controverted by any
tejoinder affidavit. The Court observed, ‘that though the list shows certain
caste the member of those castes are classes of educationally and socially
backward citizens’. In Sagar the Court was concerned with a list where
backwardness was determined amongst others on caste taking it as one of the
relevant test for determination of backwardness. Therefore, the Court agree-
ing with Balgji observed, ‘in determining whether a particolar section forms a
class caste cannot be excluded altogether. But in the determination of a class
a test solely based upon caste or a community cannot also be accepted’. In
Fgeriakantppan it was observed that, ‘a caste has always been recognised as a
¢lass’. Support for this was sought from Rajendran and it was observed that it
was authority ‘for the proposition that the classification of backward classes
on the basis of caste is within the purview of Article 15(4) if those castes are
shown to be socially and educationally backward. But Rajendran was decided
as the caste included in the list were in fact socially and educationally
backward. Balram, too, followed the same and relying on Rajendran, Sagar
and Peeriakaruppan upheld the test as entire caste was found to be socially
and economically backward. “Caste, ipso facto, is not class in secular state’
was said in Soshit Karamchari, In Jayshree it was held that caste could not be
made the sole basis for reservation. Ratio in Rajendran, Sagar, Balram and
Feeriakaruppan are wrongly understood and erroneously applied. All these
decisions turned on facts as the Court in each case upheld the classification
not because it was done on caste but those included in the list deserved the
protection. Different streams of thought may appear from various decisions
but none has accepied caste as the sole criteria for determination of back-
wardness.
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©)

‘Backward class’ in Article 16(4) thus cannot be read as backward
caste. What is the scope then? Is it social backwardness, educational
backwardness, economic backwardness, social and economic backward-
ness, natural backwardness etc.? In absence of any indication expressly or
impliedly any group or collectivity which can be legitimately considered as,
‘backward’ for purposes of representation in service would be included in
the expression ‘backward class’. Word ‘any’ is indicative of that the back-
ward class was not visualised in singular, When Constitution was framed
the anxiety was to undo the historical backwardness. Yet @ whrd of wider
import was used to avoid any close-door policy. For instance, backwardness
artsing out of natural reasons was never contempiated. But today with
developments of human rights effort is being made to encourage those to
whom nature has not been so kind, Do such persons not form a class? Are
they not backward? They cannot, obviously compete on equal level with
others. Backwardness which the Constitution makers had to tackle by
making special provision, due to social and econemic condition, was dif-
ferent but that does not exclude backwardness arising due to different
reasons in new set up.

Although dictionarily the word ‘any’ may mean one or few and even
all yet the meaning of a word has to be understood in the context it has
been used. In Article 16(4) it cannot mean all as it would render the whole
Article unworkable. The only, reasonable, meaning that can be attributed
to it is that it should be the States’ discretion to pick out one or more than
one from amongst numercus groups or collectivity identified or accepted
as backward class for purposes of reservation, Whether suck picking is
reasorable and satisfies the test of judicial review is another matter. That
explains the rationale for the non-obstante clanse being discretionary and
not mandatory. A State is not bound to grant reservation to every backward
class. In one State or at one place or al one point of time it may be
historical and social backwardness or geographical and habitational back-
wardness and at another it may be sociaf and educational or backwardnes;
arising out of natural cause.

(10)

From out of various backward class of citizens who could be
provided protection under Article 16(4) the President has been em-
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powered by Article 340 to appoint a Commission to investigate the condi-
tions of socially and educationally backward classes within the territory of
India, What does the .expression ‘socially and educationally backward
classes’ connote? How it should be understood? Is it social backwardness
only? Is the educational backwardness surplus-age?. Article 340(1) of the
Censtitution reads as under:

"The President may by order appoint a Commission con-
sisting of such persons as he thinks fit to investigate the
conditions of socially and and educationally backward clas-
ses within the territory of India and the difficultics under
which they labour and to make recommendations as to the
steps that should be taken by the Union or any State to
remove such difficuliies and to improve their condition and
&s to the grants that should be made for the purpose by the
Union or any State and the conditions subject to which
such grants should be made, and the order appointing such
Commission shall define the procedure to be followed by
the Commission."

A bare reading of the Ariicle indicates that the avowed objective of this
provision is to empower the President to appoint a Commission to ascer-
tain the difficulties and the problems of the socially and educationally
backward classcs and to make recommendations so that steps may be taken
by the Union and the States to solve their problems, remove their difficul-
ties and improve their conditions, Since backwardness has been qualified
by the words ‘social and educational’ the ambit of the expression is not as
wide as backward class in Article 16(4). What does it mean then? A social
class, ‘is an aggregate of persons within a society possessing about the same
status’.! How to determine backwardness of such a class, The yardstick of
backwardness in any society is, primarily, economic. But Indian society,
‘has made caste as the sole hierarchy of social ranking and uses the caste
systcm as the basic frame of reference’.? Expert Panel of Mandal Commis-
sion described it as ascribed status, that is, stauts of a person determined
by his birth. The soctal backwardness in pre-independence period, no
doubt, arose because of caste stratification, Members of castes other than

1 The New Encyclopacdia Britannica, Micropacdia Vol. 10 p.919.

2 ‘The Case System in India’ by Dr. Rajendra Pandey. N
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A Brahmans, Thakurs and Vaishyas were socially backward. But with foreign
dommnation, enlightened movements both sacial and religious, acquisition
of wealth and power a gradual caste mobility took place not only to
consolidate but even to assert a higher social status. ‘The struggle launched
by these backward castes as a subaltern in the pre-independence period,

B changed its course in the post independence period”! due to vested interest
i rescrvation, ‘It is well known that up to year 1931, the last census year
for which castes arc recorded, there were several castes applying for
changing their names to those indicative of higher caste status. In that
period name indicated status. The trend now is to claim backwardness both
among the Hindus and Muslims by claiming the same caste status by

C  various devices as those who are legally considered as backward mste,z are
the beneficiaries of reservation. While determining social backwardness,
thercfore, one cannot loose sight of the type of society, the social mability,
the economic conditions, the political power. Even the Expert Panel
noticed few of these but then it got lost in ascribed status. The social

D backwardness in 1990 for purposes of employment in services cannot be
status by birth but backwardness arising out of other elements such as class,
power etc. Dr. Pandey in his book [The Caste System in India) after an
claborate study has concluded,

"1, Class, independent of caste, determines sacial ranking
E in Indian Society in certain domains;

2. Analysis of caste alone is not sufficient to provide the
real picture of stratification in India to-day,

3. A proper study of stratification in modern India must
F concern with other dimensions, viz., class, status and
power."

While explaining power he has observed in, “past power was located in the
dominant caste’. But it is now changing in two senses, “first, power is
shifting from one caste (or group of castes) to another. Secondly, power is
G shifting from caste itself and comes to be located in more differentiated

1 Pradeep Kumar Bose ~ Mobility & Conflict published in Caste, Conflict and Reser-
vation.

2 Should the caste be the basis for recognising the backwardness — LP. Dresal (extracted
H from Caste, Conflict and Reservation).
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political organs and institutions. This has been empirically found by
Beteille, and others on the basis of his studies of Kammas and Reddis of
Andhra Pradesh. Harrison writes: "This picture of political competition
between the two caste groups is only a modern recurrence of an historic
pattern dating back to the fourteenth century. Srimvas’ analysis of politics
in Mysore gives a ceatral place to rivalries between the dominant castes:
*As in Andhra, the Congress is dominated by two leading peasant castes,
one of which is Lingayat and the other Okkaliga. Lingayat Okkaliga rivalry
is colouring every issue, whether it be appointment to government posts or
reservation of seals in colleges, or election to local bodies and legislatures.”
Both - Harrision’s study in Andhra Pradesh and Srinivas ‘in Mysorg -
depict the rise to power of the two pairs of non-Brahman dominant castes
followed by the decline of the Brahmans"’ Any determination of social
backwardness, therefore, cannot be valid unless these important aspects
are taken into consideration.

Educational backwardness loo was not added just for recitation. No
word in Statute, more so in a Constitution, can be read as surplus-age. In
none of the decisions of this Court under Article 16{4) it has been held
that educational backwardness was irrelevant. In Belgji declaration of
minor community as educationally backward was not accepted as correct
since the student community of 5 per thousand was not below the State
average. In Balram the Court approved acceptance by the gavernment of
criteria adopted by the Commission for determining social and edcuational
backwardness of the citizen, namely,

“(i} the general poverty of the class or communily as a whole;
(ii) Occupations pursued by the classes of citizens, the
nature of which must be inferior or unclean or undignified
and unremunerative or one which does not carry influence
or powert;

(iii) Caste in relation to Hindus; and

(v} Educational backwardness.’

In the hoary past the education amongst Hindus was confined to a par-
ticular class, that is, the Brahmins, but with advent of Muslim rule and

British regime this barricading fell down, considerably, and the education H
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spread amongst other classes as well. But even in those times there was a
section of society which was kept away, deliberately, from education as they
were nol permitted to enter the schools and colleges. That has been done
away with by the Constitution. Yet the educational with all efforts has not
filtered 1o certain classes particularly in rural areas and many traditionally
educationally backward still suffer from it. At the same time many groups
or collectivity did not opt for education for various reasons, personal or
otherwise, Therefore, a Commission appointed under Article 340 cannot
determine only social backwardness. Any class to be backward under
Article 340 must be both socially and educationally backward.

Two things emerge from it, one, that the backward class in Article
16(4) and socially and educatinally in Article 340, being expressions with
different connotations they cannot be understood in one and same sense. The
one is wider and includes the other. A socially and educationaily backward
class maybe backward class but not vice versa, Other is that such investigation
cannot be caste based. Meaning of expression ‘socially and educationally
backward’ class of citizens was explained in Pradeep Tandon as under:

"The expression ‘classes of citizens™ indicates a homogen-
ous section of the people who are grouped together be-
cause of (a) certain likeness and common traits and who
are identified by some common attributes, The homo-
geneity of the class of citizen is social and educational
backwardness. Neither caste nor religion nor place of birth
will be uniform c¢lement or common attributes to make
them a class of citizens".

Even when the report of first Backward Class Commission was
submitted to the Government of India the memorandum prepated by it,
and presented to the Parliament, emphasised that, efforts should be made,
‘to discover some criteria other than caste, which could be of practical
application in determining the backward classes’. Three of the members of
the Commission, ‘were opposed to one of the most crycial recommenda-
tions of the Report, that is, the acceptance of caste as a criteria for social
backwardness and reservations of posts in govermment setvice on that
basis’. One of the reasons given for it by the Chairman in his letter was
that adopting of caste criteria was, ‘going to have a most unhealthy effect
on the Muslim and Christian sections of the nation'.

-
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When Second Backward Class Commission was appointed by the A
President under Article 340 it was required, ‘to determine the criteria for
determining the socially and educationally backward classes’ and,

“to examine the desirability or otherwise of making
provision for the reservation of appointments or pests in
favour of such backward classes of citizens which are not
adequately represented in public services and posts in
connection with the affairs of the Union or of any State’.

The order further outlined the procedure to be followed by the Commis-
sion as required by Art. 340 by directing it to - C

‘examine the recommendations of the Backward Classes
Commission appointed earlier and the considerations
which stood in the way of the acceptance of its recommen-
dations by Government”,

The Commisston thus was required to undertake the exercise so as to avoid
repetition of those failings of due to which the report of first Commission
could ot be implemented. The Commission was not oblivious of it as in
paragraph 1.17 of the report it observed,

"Though the above failings are serious, yet the real weak-

ness of the Report lies in its internal contradictions. As

stated in para 1.5 of this Cl{aptcr, three of the Members

were opposed to one of the most crucial recommendations

of the Report, that is, the acceptance of caste as a criterion

for social backwardness and the reservation of posts in F
Government services on that basis." '

Yet the Commission undertook extensive sxercise for ascertaining social
system and opined that,

"12.4 In fact, caste being the basic unit of social organisa-
tion of Hindu society, castes are the only readily and clearly
"recognisable and persistent collectivities".

Having done so it determined social and educational backwardness in
paragraph 11.23 as under ; ' H
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"11.23 As a result of the above exercise, the Commission
evolved eleven ‘Indicators’ or “criteria’ for determining
social and educational backwardness. These 11 ‘Indicators’
were grouped under three broad heads, i.e., Soctal, Educa-
tional and Economic. They are:

A. Social

(i) Castes/Classes considered as socially backward by
others.

(ii) Castes/Classes which mainly depend on manual labour
for their livelikood.

{iil) Caste/Classes where at least 25% females and 10%
males above the State average get marricd at an age
below 17 years in rural arcas and at least 10% females
and 5% males do so in urban arcas.

(iv) Castes/Classes where participation of females in work
is at least 25% above the State average.

B. Educationgl

(v) Castes/Classes where the number of children in the
age group of 5-15 years who never attended school is
at least 25% above the State avErage.

(vi) Castes/Classes where the rate of studeat drap-out in
the age group of 5-15 years is at least 25% above the
State average.

(vii) -Castes/Classes amongst whom the prbport'wa of
matriculates s at lcast 25% below the State average,

C. Economic

(viii) Castes/Classcs where the average valve of family
assets is at least 25% below the State average.

(ix) Castes/Classes where the number of families living in
Kuccha houses is at least 25% above the State average.
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() Castes/Classes where the source of drinking water is A
beyond half a kilometer for more thas 50% of the
househelds.

(:n) Castestlassés where the nﬁﬁﬁer of houscholds
having taken consumption foan is at Icast 25% above
. the Statc average. : . . B

‘ '1124)\5 the above three groups are not of equal impor-
‘tance for our purpose separate wughtage was given to
‘Indicators’ in each group. All the Sccial ‘Indicators’ were
given a weightage of 3 points each, Educational ‘Indicators’ C
a weightage of 2 points each and Economic ‘[ndicators’ a
weightage of on¢ point each. Economic, in addition to
Social and Educational Indicators, were considered impor-
tant as they dircetly Aowed from social and educational
backwardness. This also helped to highlight one fact that
.socially and educationally backward classes are economi- D
cally backward also.

1125 It well be seen that from the values given to each
Indicator, the total score adds up to 22, Al these 11 In-
dicaiors were applied io all the castes covered by the survey
for a particular State. As a result of this aplication, ail castes
which had a score of 50 per cent (ie, 11 paints) or above
were listed as socially and educationaily backward and the
rest were treated as ‘advanced’.

(Emphasised supplied) F
In paragraph 12.2 of the Report the Commission observed,

"As the unit of identification in the above survey is caste,

and caste is a peculiar feature of Hirdu society only, the

results of the survey cannot have much validity for non- G
Hindu communities. Criteria for their 1dent|ﬁcauon have

been given separately.”

The Commission, thus, on own showing identified socially and education-
ally backward class amongst Hindus on caste. The criteria for identifying
non-Hindus backward classes was stated in paragraph 12.18; H
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"(i) All untouchables converted to any non-Hindu religion;
and

(i) Such occupational communitics whick are known by
the name of their traditional hereditary occupation and
whose Hindu counterparts have been included in the kst
of Hindu OBCs. (Examples : Dhobt, Teli, Dheemar, Nai,
Gujar, Kumhar, Lohar, Darji, Badhai, etc.)"

Caste was thus adopted as the sole criteria for determining social and
educational backwardness of Hindus. For members of other communities
test of conversion from Hinduism was adopted. The Commission, even,
though noticed that the first Conwmission suffered from inherent defect of
identifying on caste procecded, itself, to do the same.

In preceding discussion it has been examined, in detail, as to why
caste cannot be the basis of identification of backward class. The constitu-
tional constraint in such identification does not undergo any change be-
cause different groups or collectivity identified on caste are huddled
together and described as backward class. By grouping together, the clustre
of castes does not loose its basic characteristic and continues to be caste.

No further need be said as whether the Commission acted in terms
of its reference and whether the identification was constitutionally permis-
sible and legally sound, before it could furnish for any exercise, legislative
or executive, was to be undertaken by the government.

Use of expression, ‘nothing in this Article shall prevent Parliament’
in Article 16(4) cannot be read as empowering the State to make reserva-
tion under Article 16(4) on race, religion or caste. It would result in
regenerating the communal representation in services infused by Britishers
by different orders issued from 1924 to 1946. How such an expression
should be interpreted need not be elaborated. Both the text books and
judicial decisions are full of it. To comprehend the real meaning the
provision itself, the setting or context in which it has been used, the purpose
and background of #ts enactment should be examined, and interpretational
exercise may be resorted to only if there is a compelling necessity for it. In
earlier decisions rendered by the Court till sixties Article 16(4) was beld
to be exception to Article 16(1). But from 1976 onwards it has been
understood differently. Today Article 16(1) and 16(4) are understood as
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paﬂ of one and same scheme directed towards pramoting equality. There- A
fore what is destructive of equality for Article 16(1) would apply equafly

to Article 16(4). The non-obsiante clause was to take out absolutism of
Article 16(1) and not to destroy the negatism of Article 16(2).

Rule of siatutory construction explained by jurists is to adopt a
construction which may not frustrate the objective of enactment and result
in negation of the objective sought to be achieved. Rigour of its application
is even more severe in constitutional interpretation as udlike statute its
provisions cannot be amended or repealed easily. Accepting race, religion
and caste as the remedy to undo the past evil would be against constitu-
tional spirit, purpose and objectives. As stated earlier this remedy was C
adopted by the Framers of the Constitution for SC/ST. What was not
provided for others should be deemed, on principle of interpretation, not
to have been approved and accepted. Even if two comstructions of the
provisions could have been possible, ‘the Court must adopt that which will
ensure smooth and harmonious working of the Constitution and sschew
the other which will lead to absurdity and given rise to practical
incovenience’. Since acceptance of caste, race or religion would be destruc-
tive of the entire constitutional philosophy and would be contrary to the
Preamble of the Constitution it cannot be accepted as a legal methed of
identification of backward dlasses for Article 16(4).

Would the consequences be different if race, religion or caste etc.
are coupled with some other factors? In other words, what is the effect of
the word, ‘only in Article 16(2). In the context it has been used it operates,
both, as permissive and prohibitive. It is permissive when State action,
legislative or executive, is founded on any ground other than race, religion F
ot caste. Whereas 1t is prohibitive if it is based exclusively on any of the
grounds mentioned in Article 16(2). Javed Niaz Beg & Anr. v. Union of
fndia & Anr., AIR 1981 SC 794, furnishes best illustration of the former. A
notification discriminating between candidates of North Eastern States,
Tripura, Manipur etc, on the one hand and others for IAS examination and
exempting them from offering lang -2 paper compulsory for everyone was
uphled on linguistic concession. When it comes to any State action on race,
religion or caste etc. the word, ‘only’ mitigates the constitutional prohibi-
tion, That is if the action is not founded, exclusively, or merely, on that
which is prohibited then it may not be susceptible to challenge. What does
# mean? Can a State action founded on race, religion, caste etc. be saved H
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under Article 16(2) if it is coupled with any factor relevant or irrelevant,
What is to be remembered is that the basic concept pervading the Con-
‘stitution cannot be permitted to be diluted by taking cover under it. Use
of word, ‘only’ was 10 avoid any attack en legitimate legislative action by
giving it colour of race, religion or caste. At the same time it cannot be
utilised by the State to escape from the prohibition by taking recourse to
such measures which are race, religion or caste based by sprinkling it with
something other as well, For instance, in State of Rajasthan v. Pradip Singh,
AlR 1960 SC 1208, where exemption granted to Muslms and Harijans
from levy of cost for stationing additional police force was attempted to be
defended because the notification was not based, ‘only’ on caste or religion
but because persons belonging to these communitics were found by the
State not to have been guilty of the conduct which necessitated stationing
of the police force it was struck down as discriminatory since it could not
be shown by the State that there were no law abiding persons in other
communities. Similarly identification of backward class by such factors as
dependence of group or collectivity on manual labour, lower age of mar-
riage, poot schooling, living in kuccha house etc. and applying it to caste
would be violative of Article 16(2) not only for being caste based but also
for violation of Article 14 because it, excludes other communities in which
same factors exist only becausc they are not Hindus, Further the group or
collectivity, thus, determined would not be caste coupled with other but on
caste and caste alone.

Today if Article 16(2) is construed as justifying identification of
backward class by equalizing them with those castes in which the customary
marriage age is lower or majority of whom are living in kuccha houses or
a sizeable number is working as manual labour then tomorrow the iden-
tification of backward class amongst other communities where caste does
aot exist on race or religion coupled with these very considerations cannot
be avoided, That would result in making rescrvation in public services on
communal considerations. An interpretation or construction resulting in
such catastrophical consequences must be avoided.

(12)
+. Backward used in Article 16(4) is wider than socially and education-

ally used in Article 15(4) and weaker sections used in Article 46. SC/ST
[ -atc covered in either expression. But same cannot be said for othexs.
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Backward, cannot be deftned as was, wisely, done by the Constitution
makers. It has to emerge as a result of interaction of social and economic
forces. It cannot be static. Many of those who were Sudras in 17th and 18th
Centuries ceased to be so in 19th and 20th Centurey due to their educa-
tional advancement and social acceptablity. Members of various backward
commuaities, both, in South and North who were moving upwards even
hefore 1950 compare 1o less in education, status, economic advancement
or political achievement with any other cfass in society. The average lower
middle class of Muslims or Christians may not be better educationally or
economically and in many cases even socially than the intermediate class
of backward class of Sri Paik's iist. For instance the bhisties (the water
carriers in leather bags) among Muslims. Does Article 340 empowering
President to ascertain educational and social backwardness of citizens of
this country not include those poor socially degraded and educationally
backward. Are they not citizens of this counrty? Could backwardness of
Muslims, Christians and Buddhists be recognised for purposes of Article
16{4) only if they were converts from Hinduism or such backwardness for
preferential treatment be recogrised only if a group or class was Hindu at
some time or was occupationally comparable to Hindus. That is if members
of other commuaity carry on occupation which is not practised by Hindus,
for instance bhisties. amongst Muslims, then they cannot be regarded as
backward class even if it has been their hereditary occupation and they are
socially, educationally and economiclly backward. A Commission ap-
pointed under Article 340 by the President is not to identify Hindu,
backwards only but the backward class within the territory of India which
includes Hindw, Myslim, Sikh or Christian etc. born and residing in Jadia
within meaning of Article 5 of the Constitution. The expression is not only
backward class but backward class of citizens, And citizens means all those
who are mentioned in Articles 5 and 10 of the Constitution,

Thus neither from the language of Article 16(4) nor the literal test
of interpretation nor from the spirit or purpose of interpretation nor the
present - day social setting, warrants construction of the expression back-
ward class as backward caste. Consequently what comes out of the ex-
amination from different aspects leads to conclusion that:

(1) Backward class in Article 16(4) cannot be read as
backward caste,
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(2) Expression ‘backward class’ is of wider tmport and
there being no ambiguity or danger of unintended
injustice in giving it its natural meaning it should be
understood in its broader and normal sense.

(3) Backward class under Article 16(4) is not confined to
erstwhile sudras or depressed classes or intermediate
backward classes amongst Hindus only,

{4) Width of the expression includes in its fold any com-
munity Hindu, Muslim, Christian, Sikh, Budha, or Jain
etc, as the expression is ‘backward class of citizens’.

L2 21 ] ]
i ok

Reason for backwardness or inadequate representation in services of
backward Hindus prior to 1950 were caste division, lack of education,
poverty, fendalistic frame of society, and occupational helplessness. All
these barriers are disappearing. Industrialisation has taken over, Educa-
tion, through State effort and due to awarencss of its importance, both,
statistically and actually has improved. Feudalism died in fifties itself. Even
the Mandal Commission acceots, this reality,! Any identification of back-
ward class for purposes of reservation, therefore, has to be tested keeping
in view these factors as the exercise of power is m presenti. Importance of
word ‘is’ in Article 16(4) should not be lost of. Backwardness and made-
quacy should exist on the date the resesvation is made. Reservation for a
group which was educationally, economically and socially backward before
1950 shall not be valid unless the group continues to be backward today.
The group should nat have suffered only but it should be found to be
suffering with such disabilities. If a class or community ceases to be
gconomically and socially backward or even if it is so but is adequately
represented then no reservation can be made as it no more continues to
be backward even though it may not be adequately represented in service
or it may be backward but adequately represented.

1 "5.2 Caste restrictions have loosened considerably as a result of the rule of law
introduced by the British, urbanisation, industrialisetion, spread of mass education and,
abave all, the attainment of Independence and the introduction of adult franchise.”

1
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Ethical justification for reverse discrimination or iJrotcclive benefits A .
or ameliorative measures emanates from the moral of compensating snch
class or group for the past injustices inflicted on it and for promoting social
values. Both these aspects are fully borne out from the Constitutiohal
Assembly Debates, Anxiety was to uplift the backward classes by enabling
them to participate in administration as they had been excluded by few who
had monopolised the services. Objective was to change the social face as
it shall advance public welfarz, by demolishing rigidity of caste, promoting
representation of those who till now were kept away thus prowiding status
to them, restoring balance in the society, reducing poverty and increasing
distribution of benefits and advantages to one and all. The compensatory
principlc implies that like an individual a group or class that has remained C
backward for whatever reason, should be provided every help to avercome
the shortcomings but once disadvantage disappears the basis itself must go.
For instance there may be four groups of different nature deserving such
protection. Some of it may improve and come up in the social stream within
short time. Can it be said that since they were kept excluded for hundred D
years the compensation by way of protective benefits should continue {or
hundred years. That would be mockery of protective discrimination. The
compensation principle, ‘makes little sense uniess it is invelved in connec-
tion with assertion that the malignant effects of prior deprivation are still
continuing’.! The social untility of preferential treamept extended to the
disacdvantage and weaker too should not be pushed too far on what E
happneed in the past without looking to the preseat. Such construction of
Article 16(4) arises not because of what has been said by some of the
American judges but on plain and simple reading of the word, ‘is’ in the
Article.

An cgalitarian society or welfare state wedded to secularism does not
and cannot mean a social order in which religion or caste ceases to exist.
‘fudia is a seculiar but not an anti-religious state.” Article 25 is pride of
our democracy. But that cannot be basis of state activities. May be caste is
being exploited for political ends. Chinnappa Reddy, J. has very graphically
described it in Karnatka Third Backward Class Commission Report (1990). G

"And, we have political parties and politicians who, if

1 ‘Equal Protection of the Laws' by Polyvicus G. Polyviou.

2 Seervai — Constitutional Law of India p. 897, : H
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anything, are realists, fully aware of the deep roots of caste
in Indian society and who, far from ignoring it, feed the fire
as it were and give caste great importance in the choice of
their candidates for election and flaunt the caste of the
candidates before the electorate. They preach against caste
in public and thrive on it in private”.

Even Mandal Commission observed that what, ‘caste lost on ritual
front it gained on political front’, In politics caste may or may not play an
important role but politics and constitutional exercise are not the same. A
candidate may secure a ticket on caste considerations but if he or his agent
or any person with his consent or his agent's consent appeals to vote or
refrain from voting on ground of religion, race or caste then he is guilty of
corrupt practice under Scetion 123(3) of the Representation of People Act
and his election is liable to be set aside. Thus caste, race or religion are
prohibited even in political process. What cannot furnish basis for exercise
of electoral right and is constitutionally prohibited from being exercised by
the State cannot furmish valid basis for constitutional functioning under
Article 16(4). Utilization of caste as the basis for purpose of determination
of backward class of citizens is thus constitutionally invalid and even
ethically and morally not permissible. Existence of caste in the past and
present, its continuance in futere cannot be denied but ingistence that since
it is being practised or observed for political purpose even though unfor-
tunately it should be the basis for identification of backwardness in services
is not only robbing the Constitutuion of the fresh look it promised and
guaraoteed but would result in perpetuating a system under ugly weight of
which the society had bent earlier,

Thus, (i) backwardness and inadequacy of representation
in service must exist on the date the reservation is being
made.

{ii) Any past injustice which eatitles a group for protective
discrimination must on principle of compensation or social
justice be continuing on the date when reservation is being
made.

ELE L]
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‘FJ
(1)

‘It is easier to give power but difficelt to give wisdom®. Dr. Ambedkar
quoted this Burke’s thought in the Constituent Assembly Debate and ex-
horted ‘let us prove by our conduct that we have not only the power but also
the wisdom to carry with us all sectors of the country which is bound to lead
us to unity’. How (o effectuate this wisdom? For Article 16(4) how to
determine who can be legally considered to be backward class of citizens? .
The answer is simple. By adopting, constitutionally permissible methodology
of identification irrespective of their race, religion or caste. The difficulty,
however, ariscs in finding out the criteria. Although the work shouild normally
be Jeft to be undertaken by the State as the courts are il equipped for such
exercise due to Iack of data, necessary expertise and relevant material but
with development of role of courts from mere, ‘saperintend and supervise’ to
legtitimate constitutional affirmative decision, this Court is not only duty
bound but constitutionally obliged to lay down principles for guidance for
those who are entrusted with this responsibility, with a sense of duty towards
the country as the occasion demands never move than now, but with remotest
intention to interfere with legislative, or executive process. What the Nation
should remember is that the basic values of constitutionalisma guaranting
Jjudicial independence is to enable the courts to discharge their duty without
being guided by any philosophy as judicial interpretation,

"gives better protection thaa the .political branches to the
weak and outnumbered, to minorities and unpopular in-
dividuals, to the inadequately represented in the political

- process."!

Before doing so it is necessary to be stated, at the ontset, that
identification of backward classes for purposes of different States may not
furnish safe and sound basis for including all such groups or collectivities
for reservation in services under the Union. Reason is that locat conditions
play major part in such exercise. For instance habitation in hills of U.P.
was upheld as vatid basis for identifying backwardness. Same may not be
true of residents of hills in other States, Otherwise entire population of

1 A. Cox — The Court and the Constitution.
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Kashmir may have to be treated as backward. In Kerala State most of the
Muslims are identified as backward. Can this be valid basis for other States.
Even the Mandal Commission noticed that some castes backward in one
Stafe are forward in others. If State list of every State is adopted as valid
for central services it is bound to create confusion. One of the apparent
abuse inherent in such inclusion is that it is apt to encourage paper mobility
of citizens from a State where such class or caste is not backward to the
State where it is so identified. This apart such inclusion may suffer from
constitutional infirmity. Many groups or collectivitics in different States are
continuing or have begn included in the State list due to various considera-
tions political or otherwise. State of Karnataka is its best example. Com-
mission after commission beginning from Gowda Commission, Venkata-
swamy Commission and Havanur Commission despite having found that
some of the castes ceased to be backward they continue in the kst due to
their political pressure and economic power. Ghanshyam Shah! in ‘Social
Backwardness and Politics of Reservations’, has pointed out, ‘Among the
sudras there are peasant castes, artisan castes and nomadte castes. Subjec-
tive perception of onc's position in the ‘varna’ systcm varics and changes
from time to time, place to place and context to context. For instance, the
Patidars of Gujarat were considered sudras a few decades ago, but not they
call themselves vaishyas, a ' are acknowledged as such by others, It is
significant that they are not uave-nots. Similar is the case of Vokkaligas
and Lingayats of Karnataka, Reddics and Kammas of Andhra Pradesh,
Marathas of Maharashira and to some extent Yadavas of Bihar.” Yet these
castes or group have been identified as backward class in their State.
Whether such inclusion on political, economic and social condition is
justified in State list or not but inclusion of a group or collectivity in kist of
socially and educationlly backward classes, which is a term parrower and
different than backward class for services under the Union without proper
identification only on State list may not be valid. For services under the
Union, therefore, some principle may have fo be evolved which may be of
vmiversal application to members of every community and which may be
adopted by State, as well, after adjusting it with prevalent locat conditions.

Curs is a country comprising of various communities. Each com-

] ‘Economic and Political Weekly' Vol. 26 (1991) p. 601.
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munity follows different religion. Centuries of historical togetherness has
influenced cach other. Caste system which is peculiar to Hindus infiltrated
even amongst Muslims, Christians, Sikhs or others although it has no place
in their religion. The Encyclopedia Americana International Edition
describes the development thus,

"All important communitics, including the Muslims., Chris-
tians, and Sikhs, have some sort of caste scheme. These
schemes are patterned after the Hindu system, since most
of these people originally came from Hindu stock. The
large-scale conversions that have been going on for cen-
turies have modified Indian caste society. Thus traditional
Hindu commensal and connubial rituals and emphasis on
inherited social status or rank though generally rejected in
the Islamic or Christian religious ethic, nevertheless
operate on social plain in these societies in India. In India
social rites and customs very from region to region rather
than from religion to religion. Among the Muslims, the
Sayids, Sheikh, Pathan, and Momin, among others, fune-
tion as exclusive endogamous caste groups. The Christians
are divided into a number of groups, including the Chal-
dean Syrians, Jacobite Syrians, Latin Catholics, Marthom
Syrians, Syrian Catholics, and Protestants. Each of these
groups practices endogamy. Among the Catholics, the
Syrian Romans and the Latin Romans generally do not
intermarry. The Christians have not wholly discarded the
idea of food restrictions and poliution by lower caste mem-
bers. When lower caste Hindus were converted 1o Chris-
tianity a generation or two ago, they were not allowed to
sit with high caste christians in Church, and scparate chur-
ches were erected for them.”

On the social plain therefore there has been lack of mobility from
one group to other. Amongst Hindus it has been more marked. fnfer-se
discrimination has been worse, Untouchables prior to 1950 have been
victims of social persecutions not ony by the twice born but even the so-
called intermediate backward classes. But what appears to be common in
each community is that the caste divide is more or less occupational based.
A washerman or a barber, a milkman or an agricufturist, are all known

H
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A .77‘:among Hindus by castes and amongst others by occupation. In fact they

are all occupational. Very genesis of Chatur Varna was oceupational.

"According to Kroeber, castes are special form of social
classes, ‘which in tendency at least are preseat in every
society. Castes differ from social classes, however, in that
they have emerged into social consciousness to the point
that custom and law attempt their rigid and permanent
separation from one another’ ... ‘The jatis which
developed later and which continued to grow in number
have their economic significance; they are for the most part
occupational groups and, in the traditional village
economy, the caste system largely provides the machinery
for the exchange of goods and services."

But these rigid stratifications are breaking today. The social inter-se bar-
riers are rapidly disappearing. Values are fast changing. In fact many of
the backward classes as observed by Sn Naik i his separate note to the
Mandal Commission Report ‘co-existed since times immemorial with upper
castes and had thercfore some scope to imbibe better association and what
all its connotes’. Take for instance the list of the ‘Intermediate Backward
Class’ where traditional occupation, according to Sri Naik has been,
‘agriculture, market gardening, betal leaves, grovers, pastoral activities,
village industries like artisans, tailors, dyers and weavers, petty business-
cum-agricultural activities, heralding, temple service, toddy selling, oil
mongering, combating, astrology etc. ete”. Their backwardness has been
primarily economic or educational. Mobility, too, occupational or profes-
sional has not been very rigid, An agriculturist or an artisan, a dyer or
weaver had the occupational freedom of moving in any direction. Con-
sideration for marriage or social customs may be different. But that prevails
in every strata of society. One sect of a caste or community Hindu or
Muslim, or even Christian, forward or backward does not prefer marrying
in another sect whkat to say of caste. But these considerations are not
rclevant for identifying backward class for public cmployment, Lack of
education, at least among so-called intermediate backward classes, was
more due to personal volition than social ostracisation. Historical social
backwardness has already been taken care of by providing reservation to

1 The Caste System in India by Rajcadra Pandey, page 8.



bl

INDRA SAWHNEY v. U.Q.l [R.M. SAHAL J] 985

SC/ST and empowering President to include any group or collectivity found
to be suffering from such disability. Same yardstick cannot be applied for
socially and educationally backward class for whom the President has been
empowered to appoint'a Commission and who only after identification are
to be deemed to be incuded as SC and ST by virtue of Article 338(10).
From the preceding discussion it is elear that identification of such class
cannot be caste based. Nor it can be foumded, only, on economic considera- -
tions as ‘Mere po'i.'re.lrty’1 cannot be the test of buckwardness. With these
two negative considerations stemming out of constitutional constraints two
positive considerations, equally important and basic in nature flow from
principle of constitutional construction onc that the effort should, primari-
ly, be directed towards finding out a criteria which must apply uniformly
to citizens of every commnnity, second that the benefit should reach the
needy, Varions combinations excluding and including caste as relevant
consideration have been discussed in different decisions which need not be
menticned as gccasion to examine social and educational backwardness in
public services and that also in union services never arose.

In sub-paragraph (i) of paragraph 128 extracted earlier the Mandal
Commission recommended occupaticnal identification for non-Hindus if
the community was traditionally known to carry on the hereditary occnpa-
tion of their counterpart amongst Hindus and included in the test of OBC.
The Commission thus recoguised occupational divide among Hindus. If
cccupation amongst Hindus can be basis for identification of backwardness
among non-Hindus then why cannot it furmish basis for identification
amongst Hindus itself.

Ideal and wise method, therefore, would be to mark out various
occupations, which on the lower level in many cases amongst Hindus would
be the caste itself. Find out iheir social acceptability and educational
standard, Weight them in the balance of economic conditions. Result
would be backward class of citizens needing genuine protective umbrella.
Group or collectivity which may thus emerge may be members of one or
the other community, Advantage of occupational based identification
would be that it shall apply uniformly irrespective of race, religion and
caste. Reason for accepting occupation based identification is that prior to

1 Supra {45).
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- 1950 Sudras amongst Hindus were all those who were not twice born.
Amongst them there was vertical and occupational divisions. No similar to
hicrarchy existed amongst Muslims.' Same s true of other communities?
Sri Naik narrated a list of, ‘intermediate backward classes’ and ‘depressed
backward classes’. It may not be exhaustive. But it is indicative that
different categories of persons are, normally, known by occupation they
carry. ‘Castes, therefore, arc special form of classes which in tendency are
present in every sm:ictg,r'.3 It was said by Lord Bryce long back for America
that classes way not be divided, for political purposes into upper and lower
and richer and poorer, ‘but according to their respective occupation they
follow' * Class according to Tawney may get formed due to various reasons,
‘war, the institution of private property, biological characteristic, the
division of labour’. And, ‘Even today, indeed though less regularly than in
the past class tends to determine occupation rather than occupational elass.
So is the case in our society. It is immaterial if caste bas given rise to
occupation or vice verse. [a either case occupation can be the best starting
point constitutionally permissible and legally valid for determination of
backwardness.

For instance, priests either in Hindus or Mullehs in Muslims or
Bishops or Padris amongst Christians or Granthi in Sikhs are considered
to be at the top of hierarchal system. They cannot be considered to be
backward in any community not because of their religion but the nature of
occupation. Similarly the untouchables became outcaste due to nature of
the job they performed. On lower level whether it is barber or tailor,
washerman or milkman, agricultural class or artisan they are a group or
class who can be identified in any community. Identifying them by caste

1 *12.13 There it a notion of hierarchy among the Muslins, though it is hard to say how
far the criterion of the ranking among them can be said to copform to the Hindu model
wu It 35 clear that castes exist 25 & basis of social relations amongst them (Mustims}
but its form has been greatly weakened and modified as it differs from the Hindu
model in cenain «*-rails.” — Dr. Imtiaz Ahmed.

2 "12.11 There is no doubt that social and educarional backwardness among non-Hindu
communities is mote or less of the same order as among Hindu communities. Though
caste system is paculiar to Hindu society yet, in actual practice, it also pervades the
non-Hindy communities in India in varying deprees.”

3 Encyclopaedia of Social sciences Vol 3,
4 ‘Equaiity’ by R.H. Tawney.

-
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may mean that a Moslim or Chnstian who far generations has been A
carrving on same o¢ctipation as his counterpart amongst Hindus cannot be
identtfied as backward class. And if it is done then for Hindus it would be
caste based whereas for others occupational. How far that would be legal
and constitutional is one matter. but if the yardstick of occupation is applied
to every community the identification wounld be uniform without exclusion
of aay. For instance weavers or washerman. They may be both Hindus and
Muslims. It wounld be unfair to include Hindu washerman and exclude
Muslim washerman,

Having adopted occupation as the starting poini next step should be to
ascertain the social acceptability. A lawyer, a teaching and a doctor of any C
community whether he is a teacher of primary school or University, a Vaid or
Hakim practising in the village or a professor in Medical college always
commands social respect. Similarly social status amongst those who perform
lower job depends on the nature of occupation. A person carrying on
seavenging became an untouchable whereas others who were as lower as )
untouchable in the order became depressed. For instance coboler. Same did
not apply to those who carrred on better occupation. A person having landed
property and carrying on agricultural occapation did not in social hierarchy
command lesser respect than the one carrying on same occupation belonging
to higher caste. But backwardness should be traditional. For instance only
thase washerman or tailor should be considered backward who have been E
carrying on this accupation for generations and not the modern dry cleaner
or fashion tailors, *" the collectivity satisfies both the tests then apply the test
of education. What standard of education should be adopted should be
concern of the State. Existence of, both, that is social and educational
backwardness for a group or collectivity is indicated by Article 15(4) itself. F
Use of such expression was purposive. Mere educational or social backward-
ness would not have been sufficient as it would have enlarged the field thus
frustrating the vory purpose of the amendment, That is why it was observedin
Baigji that the concept of backwardness was intended, ‘to be relative in the
sense that any class who is backward in relation to the most advanced classes
should be included in it. And the purpose of amendment could be achieved if G
backwardness under Article 15(4) was understood as comprising of social
and educational backwardness. It is not either social or educational, but it is
both social and educational’. Reading the expression disjunctively and per-
mitting inclusion of either socially or educationallybackward class of citizens
would defeat the very purpose. For instance some of the so-called higher H
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castes who by nature of their occupation or caste have been accepted by
society to be socially advanced may enter because of the group or collectivity
having been educationally backward. Many agriculturat occupationists both
in South and North have chosen to remain educationally backward even
though by virtue of their landed property they have always been compared to
any higher class. Can such persons be permitted to take benefit of such
benign measures. Not on the language, purpose and objective of these
provisions. '

After applying these tests the economic criteria or the means test
should be applied. Poverty is the prime cause of all backwardness. It
generates social and educational backwardness. But wealth or economic
affluence cuts across all. A wealthy man irrespective of caste or community
needs no crutches. Not in 1990 when money more than social status and
education have become the index. Therefore, even if a group or collectivity
is not educated or even socially backward but otherwise rich and affluent
then it cannot be considered backward. There is no derth of class or group
who by the nature of the occupation they have been pursning are economi-
cally well off. Including such groups would be doing injustice to others.
Thus occupation should furnish the starting point of determination of
backward class. And if in ultimate analysis any Hindw caste is found to be
occupationally, socially, educationally and economically backward it should
be regarded as eligible for benefit under Article 16(4) because it would be
within constitutional sanction.

(2)

Identification alone does not eatitle a group or class to be entitled
for proteclive benefits. Such group or collectivity should be inadequately
represented, Use of such words as a equate or inadequate are no doubt
wide and vague and their meaning has to be gathered, ‘largely on the point
of view from which the facts may be proved arc reconsidered’.! But from
the purpose and objective of Article 16(4) a collectivity or gronp which is
found to be backward cannot gualify for being included if it is adequately
represenied. Word “any’ has great significance. In wider sease it extends to
and includes all group or collectivity, which is as much ‘any’ backward class
as any singularity. In the larger sense cdmprising of entire plurality it

1- - Re Hatschek’s Patents, ex Pzerennex, (1909) 2 ch, 68,
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continues and may continue but in the limited sense the group may keep
on getting in and out depending on continuance of those conditions which
entitled it (o be determined as backward. A government of a State or the
Central Government may on evaluation after five or ten years direct a
group or collectivity to be excluded from the list of backward classes i it
finds it adequately represented. What is adequate representation is of
course the primary concern of the government, But the exercise should be
objective. For instance in some States it was found by Commissions ap-
pointed by their governments that certain castes were adequately repre-
sented. Yet because of extraneous reasons the government had to bow and
include them in the list of backward classes. Such inclusion is a fraud of
constitutional power. Any citizen has a right to challenge and court has
obligation to strike it down by directing exclusion of such group from the
backward class. Inadequacy provides jurisdiction not only for exercise of
power but its continvance as well, If that itself ceases to exist the power
cannot be continued to be exercised. Where power is coupled with duty
the condition precedent must exist for valid exercise of power. Mere
identification of collectivity or group by a Commission cannot clothe the
government to exercise the power unless it further undertakes the exercise
of determining if such group or collectivity is adequately or inadequately
represented. The exercise is mandatory not in the larger sense alone but
in the narrower sense as well.

TS

<
1

More important that determination of backward class is the proportion
in which reservation can be done as it is not only a social or economic
problem or the question of empowering but a constitutional and legal issue
which calls for serious deliberation, Although political statemanship of the
framers of the constitution intended to confine it to *minority of seats’ the
judicial pragmatism raised it ‘broadly and generally’ to less than 50% in
Balaji and not beyond that in T. Devadason v. Union of India [1964] 4 SCR
680, Effect of these two decisions was that the reserved and non-reserved
seats both for purposes of admission in educational institution under Article
15(4) and for appointment and posts in Article 16(4) were divided in half and
half, But once the reservation climate spread in the country’s envitonment it



H

999 SUPREME COURT REPORTS ]1992) SUPP. 2 S.CR.

took over the political set up of different States 1o provide for reservation for
diffsrent groups for differcnt reasons. And legal justification for such reser-
vation was provided for by the courts, either on the touchstone of Article 14
being a reasonable classification or under Article 16(1) as preferential treat-
ment for disadvantaged groups. If in Chitra Ghosh & Anr. v. Union of India,
AIR 1970 SC 35, the provision for government nominees in medical colleges
was upheld, ‘as the government which bears the financial burden of running
medical colleges’ could not be, ‘denied the right to decide from what sources
the admission will be made’ then DN. Chanchala v, State of Mysore, AIR 1971
8C 1762, did not find it unreasonable to extend the principle of preferential
treatment, of socially and educationally backward n Article 15(4), to
children of political sufferers as ‘it would not in any way be iruproper if that
principle were to be applied to those who are handicapped but do not fall
undsr Articie 15(4)’, The reservation in favour of wards of defence personnel
was upheld as a reasonable classification in Subhashini v. State of Mysore,
AIR 1966 Mysore 40 as the reservation was in national interest. Result of
such extensions and justification was multiplication of categories and
withdrawal of more and more seats and posts from open competition. And
when observations were made in Thomas thal 50% was, ‘a rule of caution’
and, ‘percentage of reservation in praportion to population did rot violate
Article 16(4)’, a virtual go by was given by various states to the balancing
equality created by courts and reservations were made much beyond 50%
and the High Courts had no option but to uphold them. Thus the combined
effect of these principles, developed by Balaji and Davadason, on the one
hand and Chitra Ghosh, Chancheie and Thomas on the other was that
reservation up to 50% under Articles 15(4) and 16(4) and up to, ‘reasonable
extent’ under Article 16(1}. Under one it became SC/ST and RC and under
the other wards of Military and Defence personnel, Jagdish Rai v. State of
Haryana AIR 1977 Haryana 56, Political,! sufferers, sportsmanf Children of
MISA, State of Kamataka v. Jacob Maltew TLR (1964) 2 Kerala p.53 and
DSIR, Chhotey Lalv. State of U.F, AIR (1979) Allahabad 135, detenue etc. Is
this sound either constitutionally or legally or socially?

2)

Article 16(1), (2) and (4) is extracted below:

1 Supra (94).
2 Subhashini (supra).
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"6. Equality of opportunity in matters ‘of public
employment--

(1) There shall be equality of opportunity for all
citizens in matters relating to employment or appointment
to any office under the State. '

(2) No citizen shall, on grounds only of religion, race,
caste, sex, descent, place of birth, residence or any of
them, be incligible for, or discriminated against in respect
of, any employment or office under the Statc.

(4) Nothing in this article shall prevent the State from
making any provision for the reservation of appointments
or posts in favour of any backward class of citizens which,
in the opinion of the State, is not adequately represented
in the services under the State.

Originally this Article as introduced in the Constituent Assembly was
Article 10 and its sub-article (3) identical (o sub-article (4) of Article 16
provided for reservation, ‘in favour of any class of citizens’. It was the
Drafting Committee which qualified the expression, ‘class of citizens’ by
adding the word ‘backward’ before it. Effect of this addition wasg that clause
got narrowed and the reservation could be made enly for those class of
citizens who could be grouped as backward. Putting it the other way the
framers of the Constitution decided .against expansive reservation which
under original proposal could have extended te any class of citizens. What
was thus consciously and deliberately given up by exercising the option in
favour of only these class of citizens who could be identified as backward
then reservation in favour of any other class of citizens cannot legitimately
and legally be accepted as valid. Extending it to other class of citizens
uander cover of reasonable classification would be constitutional distortion,
What should be deemed to be prohibited in the light of historical back-
ground cannot be brought back from the backdoor on principle developed
by the American courts under Equal Protection Clause as they had to rise
10 the occasion due to abscnce of a provision like Article 16(4), and the
fractured interpretation put in the Slaughter house r:ases,1 which ercded
the very foundation of Equal Protective clause ‘mainly intended for the

1 Slaughterhouse Cases 16 Wall. {83 L1.5)) 34, 21 In Ed. 3% (1873),
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benefit of Negro freedom’.

Reservation co-related with population was nol accepted even by the
Constituent Assembly. On plaia conslruction inadequacy of representation
cannot be the measure of reservation. That is creative of jurisdiction only.
In fact Dr. Ambedkar’s illustration while persuading all sections to accept
the drafting committec proposal is very instructive.

‘Supposing, for instance, reservations were made for a
community or a collection of communities, the total of
which came to something like 70 per cent of the total posts
under the State and only 30 per cent are retained as the
unreserved. Could anybody say that the reservation of 30
per cent as open to general competition would be satisfac-
tory from the point of view of giving effect to the first
principle, namely, that there shall be equality of oppor-
tunity? [t cannct be in my judgment. Therefore the seats
to be reserved, if the rescrvation is to be consistent with
sub-clause (1) Article 10, must ke confined to a minority
of scats. It is then only that the first principle could find its
place in the Constitution and effective in operation.”

Even otherwise if the framers would have intended to provide for reserva-
tion to extent of backwardness of the population it would have been simpler
to use the expression, ‘in preportion to it' after the word ‘backward class
of citizens' and before ‘is not’ adequately represented, Article 16(4) then
would have read as under; —

"Nothing in this Article shall prevent the State from making
any provision for the reservation of appointments or posts
in favour of any backward class of citizens in proportion to
it is not adequately represented in the services under the
State ",

No rule of interpretation in absence of express or implicd indication
permits such substituted reading,

In Thomas, (supra 46) Mathew J, introduced concept of proportion-
al equality from two American decisions Griffin v. Hlicnois 351 US (12)
and Harper v. Virginia Board of Educations, 383 US 663 |1906]. None of the

R L
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decisions were concerned with affirmative action. The one related to
payment of charges for translation of manuscript in appeal and other with
levy of poll tax at uniform rate indiscriminately. In view of clear phrasecl-
ogy and the background of enactment of Article 16(4) any interpretation
of it on ratio of American decisions cannot be of any help. Qur constitution
does not approve of proportional representation either in services or even
in Parliament as is illustrated by Article 331 of the Constitution which
empowers the President to nominate not more than two members of the
Anglo-Indian community to the House of People, irrespective of their
population, if theyrare not adequately represented, Same is the theme of
Dr. Ambedkar’s speech, in Constituent Assembly, extracted earlier. For
the same reasons the obscrvation of Fazal Ali, J. in Thomas (supra),

"......Decided cases of this Court have no doubt Jaid down
that the percentage of reservation should not exceed 50%.
As I read the authorities, this is, however, a rule of caution
and does not exhaust all categories. Suppose for instance
a State has a large number of backward classes of citizens
which constitute 80% of the population and the Govern-
ment, in order to give them proper representation, reserves
80% of the jobs for them, can it be said that the percentage
of reservation is bad and violales the permissible limits of
clause (4) of Article 16 . The answer must necessarily be
in the negative."

cannot be accepted as correct construction of Article 16(4). Truc as
observed by Krishna Iyer, k., in Soshit Karamchari (Supra) and Chinnappa
Reddy, J., in Vasantha Kumar (supra) that there is no consitutional
provision restricting reservation to 50% but with profound respect, the
debates in the Constituent Assembly, the provisions in the Constitution do
not support the construction of Article 16(4) as empowering government
to reserve posts for backward class of citizens in proportion to their
population. Any constructior of Article 16(4) cannot be divorced without
taking into account Article 16(1). Equality in services has been balanced
by providing equal opportunity to every citizen at the same time empower-
ing the State to take protective mezsure for the backward class of citizens
who are not adequately represented. This balancing of equality cannot be
lost sight of while interpreting these provisions. Since there is no clear
indication either way the role of the courts become both important and
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A ' responsible, by interpreting the provision reasonably and with common

sense 50 as to carty out the objective of its enactment. And the purpose
was to enable the backward class of citizens to share the power if they were
not adequately represented but not to grant proportional representation, a
typical British concept rejected by our Bounding Fathers.

(4)

Equality has various shades. Its understanding and application have
been shaped by social, economic and political conditions prevailing im the
soctety. The reigning philosophy since 18th century has been the State's
responsibility to reduce disparities amongst vartous sections of the popula-
tion and promoting a just and social order in which benefits and advantages
are evenly distributed. To achieve this basic objective various theories have
been advanced from time to time. The formal equality advanced by Aris-
totle that equals should be treated cqually and unequals unequally was as
much result of social and economic conditions as the Rawls theory of
justice or the Dworkin's concepts of right of all to treatment as equals.
Liberty and right to equality taken individually may appear to pull in
different directions. But viewed as part of justice and fairness the two are
the primary tenets of modern egalitarian socicty. The real difficulty is
translating them into practical working. The American concept of ‘equal
but separate’ doctrine is the best illustration of distance between theory
and practice of equal protection. The recognition and realisation that
acither all men are equal nor are the circumstances in which they are born
or grow are same gave rise 10 classification and grouping of persons
similarly situated and extending them equal or same treatment. But the
classification has to be reasonable and rational bearing a just relation with
the legislative purpose and should not be invidons or arbitrary. In our
constitutional scheme the classification in matters of employment or ap-
pointment in the services has been done constitutionally. From the entire
class of all citizens any backward class has been classified for beneficial or
benign treatment. The legislature or executive therelore cannot transgress
it. Since the Constitution treats all citizens alike for purposes of employ-
ment except those who fall under Article 16(4) any further classiication of
grouping for reservation would be constitutionally invalid. No legislative
exercise can transcendent the constitutional barrier. For valid classification
legislature or executive measures muost be co-related with legislative pur-
pose ot objective. Once the Constitution itself unfolded the purpose of

£
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achieving the goal of cquality by permitting reservation for backward
classes, only, any further reservation being beyond constitutional purpose
would be impermissible and per s¢ invalid.

Abstract equality is neither the theme nor philosophy of our Con-
stitution. Real equality through practical means is the avowed objective.
Atoning for the past injustices on backward classes through Constitutional
mechanism was_morality raised to legal plain. Admonition to State not to
deny cquality before law or equal pratection of laws found on scund public
palicy, is im reality the measure of fundamental right which every person
enjoys. Bul, principle of the equal protection of law does not mean that,
‘every law must have universal application to all persons who are not by
nature, attainment or circumstance, in the same position’, Disirendra Kumar
Mandal v, The Supdt. & Remembrancer of Legat Affairs to the Govt. of West
Bengal & Anr. [1955] 1 SCR 224 and the varying needs of dilferent classes
of persons require special (reatment. Principle of reasonable classification
was developed by theorists and courls to enable Stale 1o function effectively
by classifying reasonably. But the thcery developed by Tussimarn and Breck!
that equal Protection clause really dealt with the problem with the relation
of two classes to each other one of individuals possessing the definite trait
and the other of individuals tainted by the mischicl at which the law aims
said to be, ‘the first comprehensive analysis of the Equal Protection Clause’
may be applicable while considering the scope of Article 14 but once the
constitution makers treated employment in services separately by creating
fundamenial right in favour of all citizens in pursuance of the ideal of
Preamble to sccure to all #s citizens equality in oportanity and status then
it has to be understood in its own perspective. Various sub-articles of
Article 16 specially clause 4 indicates comstitutional classification and
creation of two classes one dealt with in Article 16(1) and the other in
Article 16(4). Principle of reasonable classification for purposes of crealing
another class or planting one class in another would be constitutionally
infirm.

All the same the legislative anxicty of affirmative actinn by preferen-
tial treatment to disadvantaged group lagging behind may not be doubted.
Diffcrence between reservation and preferential (reatment is that in one a
group or class or collectivity is separately provided for and the competition

1 "The Equal Protection of the Laws", 37 California Rev. 341

. 2%
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is amongst them only. Whereas in preferential treatment the collectwvity is
part of the same group but it is permitied some weightage due to social,
economic or any justifiable reason. For purposes of achieving equality by
result Article 16 creates two comparnments, one general and the other
reserved and then both are paired together. But preference is available in
the same compartment. Validity of one depends on constitutional sanction
whereas the second has to stand on test of reasonablencss. For instance
the reservation of backward class cannot be assailed as being violative of
constitutional guarantec whereas preferential treatment can be upheld only
if it is reasonable with the nexus it secks to achieve. Article 16 unlike
Article 14 is a positive right of equal opportunity. Therefore, any preferen-
Gal treatment shall have to be tested in the light of the constitutional
objective the Article seeks to achieve, That is what is its natural, operation
and effzct. Reservation made for backward class of citizens achieves the
constitutional goal of achicving equality of opportunity of all. Same cannot
be said for others, Any reservation for any other class would be, as already
‘explained, contrary to constitutional objective thus invalid. Wards of
military personnel or political sufferers or any other class cannot be
extended the benefit of benign discrimination as that would be viclative of
equality of opportunity. In absence of any objective or purpose discernible
from the Constitution the State action would be liable to be struck dawn
for absence of necessary co-relation between constitutional purpose and its
means. Nexus such as national purpose or principle contained in Article
15(4) would not justify such action. Even preferential treatment by way of
weightage may be permissible in very limited cases and any such measure
would be liable to strict judicial scrutiny, Principle of Article 14 of
reasonable classification may be relevant only to limited extent as to
whether it is backed by reason and is justified but since it has to be tested
further on touchstone on Article 16(1) the reasonable classification must
be sc tailored as not to contravene the right to equal opportunity.

No provision of reservation or preference ¢an be so vigorously pur-
sued as to destroy the very concept of equality. Benign discrimination or
protection cannot under any constitutional system itself become principle
clause. Equality is the cule. Protection is the exception. Exception ¢annot
cxhaust the rule itself. True no restriction was placed on size of reservation.
But reason was the consensus understanding that it was for minority of
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seats. That apart the reservation under Article 16(4) cannot be taken in A
isolation. Article 16(1) and Article 16(4) being part of same objective and
goal, any policy of reservation must constitutionally withstand the test of
inter action between the two. In this perspective reservation cannot be
except for, ‘minority of seats’. Our founding fathers were aware that such
policies were bound to have political overtones. Various considerations
may result in influencing the political decision. That is why their validity in

the constitutional framework was left to the courts. Observations by Dr,
Ambedkar in Constituent Assembly Debates are quite pertinent,

"If the local Government included in this category of reser-

vations such a large number of seats; I think one could very C
well go to the Federal Court and the Supreme Court and

say that the reservation is of such a magnitude that the rule

regarding equality of opportunity has been destroyed and

the court will then come to the conclusion whether the local
Government or the State Government has acted in a D
reasonable and prudent manner."

Since this Court has consistently held that the reservation under Articles
15(4) and 16(4) should not exceed 50% and the States and the Union have

by and large accepted this as correct it should be held as constitutional
prohibition and any reservation beyond 50% would liable to be struck E
donw. Therefore,

(i) Reservation under Article 16(4) should in no case
exceed 50%;

(i1) No reservation can be made for any class other than F
backward class either under Article 16(1) or 16(4).

(iii) Preferential treatment in shape of weightage etc. can
be given to those who are covered in Article 16(1) but
that too has to be very restrictive. G

I‘H!

Promotion is the most sensitive branch of service jurisprudence.
Although its purpose is manifold but the principle objective is, ‘to secure
the best possible incumbents for the higher positions while maintaining the H
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morale of the whole organisation'’ as it not only, ‘serves the- public

interest’? but is founded on the inherent principle that the higher one
moves the greater is the responsibility he assumes.

Manner and method of promotion is usually linked with the nature
of posts, if it is selection or non-selection. Reservation, for SC/ST, has been
extended, to both, by this Court in Rangachari and Soshit Karamchan
respectively reiterated in State of Punjab v. Hira Lal, {1971] 3 SCR 267, and
Comptroller and Auditor General of India, Gian Prakash v. K.S. Jagannathan
& Anr, [1986] 2 SCR 17. In Rangachari it was held, ‘The condition prece-
dent may refer either to numerical inadequacy of representation in the
services or even to the qualitative inadequacy of rcprcscnlation’.3 In the
context the expression, ‘adequately represented imports consideration of
size as well as values, numbers as well as the nature of appointments’,

But, inadequacy of representation is creative of jurisdiction only. It is
not measure of backwardness. That is why less rigorous test or lesser marks
and competition amongst the class of unequals at the point of entry has been
approved both bthis Court and American courts. But a student admitted to
a medical or engineering college is further not granted relaxation in passing
the examinations. In fact this has been explained as valid basis in American
decisions furnishing justification for racial admissions on lower percentage.
Rationale appears to be that every-one irrespective of the source of entry
being subjected to same test neither efficiency is effected nor the equality is
disturbed. After entry in service the class is one that of employees. If the
social scar of backwardness is carried even, thereafter the entire object of
equalisation stands frustrated. No further classification amongst employees
would be justified as is not done amongst students.

Constitutional, legal or moral basis for protective discrimination is
redressing identifiable backward class for historical injustice. That is they are
today, what they would not have been but for the victimisation. Remedying
this and to balance the unfair advantage gained by others is the constitutional
responsibility. But once the advantaged and disadvantaged the so-called
forward and backward, enter into the same stream then the past injustice
stands removed. And the length of service, the seniority in cadre of one group

1&2 Introduction to the Study of Public Administration by Leonard D. White page 380.

3&4 Rangachan (Supra).
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to be specific the forward group is not as a result of any historical injustice or
undve advantage carned by his forefather or discrimination against the
backward class, but because of the years of service that are put by an
cmployee, in his individual capacity. This entitlement cannot be curtailed by
bringing in again the concenpt of victimisation,

Equality either as propagated by theorists or as applied by courts
seeks to remove inequality by, ‘parity of treatment under parity of
condition'. But once in ‘order to treat some persons equally, we must treat
them differently? has been done and advantaged and disadvantaged are
made equal and are brought in one class or group then any further benefit
extended for promolion on the inequality existing prior to be brought in
the group would be treating equals unequally, It would not be eradicating
the effects of past diserimination but perpetuating it,

Constitutional sanction is to reserve for backward class of persons.
That is class or group interest has been preferred over individual. But
promotion from a class or group of employees is not promoting a group
or class but an individual. It is one against other. No forward class versus
backward class or majority against minaority. It would, thus, be contrary to
the Constitution. Brother Kuldip Singh, for good and sound reasons has
rightly opined, that, Rangachri cannot be held to be laying donw good law,

LI B B I 4
o

Reservation, for, ‘economically backward sections of the people who
ar¢ not covered by any of the existing schemes of reservation’, again, raises
an important issue. De facto difficulties in determining such backwardness
stands established by failure of the government to evolve any workable
criteria even aftor lapse of one year since, 25th September, 1991, the date
on which the order dated 23th Augpst 1990 directing reservation for
backward class was amended and it was announced that, ‘the criteria for
determining the poorer sections of the SEBCs or the other economically
backward sections of the people who are not covered by any of the existing
schemes of reservations are being issued separately.’ But the de jure hurdles

1 C. 1. Ray in Thomas (Supra).

2 Justice Black Burn in Bakke (supra} page Bdd,
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appear, even, greater. Any reservation resulting in curtailing right of equal
opportunity is to withstand the test of equal protection or benign dis-
crimination, Latter has been permitted for a class which had suffered
injustices in the past and is suffering even now. It is an atonement of past
segregation and discrimination such as Negroes in America and SC/ST of
" our country. And is being extended even to those who could legitimately
be considered to be backward class. Since Article 16(4) has a constitutional
purpose and is (o operate only so long the goal is not achieved economic
backwardness does not qualify for such protective measure. As even if such
a class or collectivity is held to fall in the broader concept of the expression
" backward class of citizens it would not be eligible for the benefit as it wonld
be incapable of satisfying the other mandatory requirement of being inade-
quately represented in services without which the State cannot have any
jurisdiction to exercise the power. Art. 16(4) thus by its nature, and
purpose cannot be applicable to economically backwards, except probably
when a proper methodology is worked out to determine inadequacy of
representation of such class.

Is it possible to reserve under Art. 16(1)? Detailed reasons have been
given, earlier, against any rescrvation under cover of dactrine of reasonable
classification. Eradication of poverty which, ‘is not to be exalted or praised,
but is an evil thing which must be fought and stamped out’ * is one of the
ideals set out in the Preamble of the Constitution as it postulates to achieve
economic justice and exhorts the State under Article 38(2) to, ‘minimise the
incquality of income’. All the same can the State for this purpose reserve
posts for the economically backwards in service. Right to equal protection of
laws or equality before law in, ‘benefits, and burdens’ by operation of law,
equally, amongst equals and unequally amongst unequals is firmly rooted in
concept of equality developed by courts in this country and in America, But
any rescrvation or affirmative action on economic criteria or wealth dis-
crimination cannot be upheld under doctrine of reasonable classification.
Reservation for backward class seeks to achieve the social purpose of sharing
in services which had been moropolised by few of the forward classes. To
bridge the gap, thus, created the affirmative actions have been upheld as the
social and educational difference between the two classes furnished
reasonable basis for classification, Same cannot be said for rich and poor.
Indigence cannot be rational basis for classification for public employment.

1 Jawaharlal Nehru, quoted from Dorothy, Forman (2d.) Nehru.
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Any legislative measure or executive action operating unequally be-
tween rich and poor has been held to be suspect. A provision requiring a
person to pay for trial manuscript before filing criminal appeal was struck
down int Griffin v. lifinois 351 US 12 (195) as it amounted to denial of right
of appeal to poor persons. In Harper v. Virginia Board of Elections 383 US
663 [1966] Poll 1ax for voling was invalidated as, ‘wealth, like race, creed
or colour, is not germane to one’s ability to participate intelligently in the
clectoral process’. Protection was given to the appellants in effect or
consequence of equal protection clause. Duty of State to protect against
deprivation due to paverty should not be confused with States obligation
to treat everyone uniformly and equally without discrimination. Protection
against application of law due to difference in economic condition, cannot
be equated with classification based on disproportion in wealth. Former is
in realm of justice and fairplay whereas latter is equal protection to which
every one is entitled. In the former unjust application of law may be cured
by removing the offending part and thus apply the law uniformly to rich
and poor. Whereas in latter the classification has to be justified on the
nexus test. Poverty may have relevance and may furnish valid justification
while dealing with social and economic measure. Any legislation or execu-
tive measure undertaken to remove disparity in wealth cannot be suspect
but a classification based on economic conditions for purposes of Article
16(1) would be violative of equality doctrine.

More backward and backward is an illusion. No constitutional exer-
cise is called for it. What is required is practical approach to the problem,
The collectivity or the group may be backward class but the individuals
from that class may have achieved the social status or economic affluence.
Disentitle them from claiming reservation. Therefore, while reserving posts
for backward classes, the deparements should make a condition precedent
that every candidaie must disclose the annual income of the parents beyond
which one could not be considered to be backward. What should be that
limit can be determined by the appropriate State. Income apart provision
should be made that wards of those backward classes of persons who have

achieved a particular status in society either political or social or economic

or if their parents are in higher services then such individuals should be
precinded to avoid monopolisation of the services reserved for backward
classes by a few. Creamy layer, thus, shall stand eliminated. And once a
group or collectivity itself is found to have achicved the constitutional
objective then it should be excluded from the list of backward class.

H
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Thcrcforc, '
(1) Ne rescnrauon can be made on ccono:mc cnt:na

(2) It may be under Arnc!c 16(4) if such class sausl' es 1hc L
* testof inadequate represenmnon

(3)_Exc]u510n of creamy layer is a social purposc Any
legislative or exccutive action to remove such persons in-
_ dividually or collectively cannot be constitutionally invalid. -

TEEEN

| 'J' ’ . .
~ Varions infirmities were highlighted in the report of the Second
Backward Class Commission and the conscquent invalidity of the govern-
ment order issued on it. Attack on the report varicd from the reference
being beyond Article 340 to manner and method of ascertaining backward-

- ness by issuing questionnaire to hardly ane per cent of the population,

interviewing interested and biased persons oaly, relying on obsolete

. material such as caste census of 1931, importing personal knowlege, re-

writing Hindu Varna by adding intermediate or middie caste between twice
born and sudra, working out backward population erroneously as in 1931
only 67% of the population was Hindn and if 22% werc SC and 43%
backward then the remaining were 20% inflating backward classes by
conjectures and assumptions as First Commission identified 2399 whereas
the Second determined it at 3743 and the Anthropological Survey of India -
published a project report identifying only 1057 backward classes, and
adopting caste as the sole and the only criteria for identifying backwardness
ete. Action of the Gowt. in accepting the report and issuing the Governmeant
Order was challenged for exhibition of sudden alarcity not on objective -
consideration but for extraneous reasons, acceptance of the report without
any discussion or debate in the Parliament which was the Jeast considering
the far-reaching consequences of stch report, acting by executive order
instead of legistative measure, when reservation for back vard class was -

‘being-made in Union services for the first time, propriety of basing the

“action on a yeport rendered 10 years carlier without any regard to social

and economic changes in the meantime when such period is normally
considered sufficient for review and re- assessment of continuance of such
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actions, etc. A

Many of these challenges appear to be well founded but any discus-
sion oa it is unnecessary for two reasons, one failure of any objective
consideration of the report by the Government before issuing the orders
and others some of the basic infirmities have been dealt with while dealing
with the issue of identification of backward classes. Above all what is not
provided in the Constitution, whe was not accepted by the Government in
1936 what has not been approved by this Court even for backward classes
in Article 16(4) was adopted by the Commission as the basis in its report
submitted m 1978 for ‘socially and educationally backward classes’, an
expression narrower and different than ‘backward classes’ and imple- C
mented in 1990 by the Government without even placing it before the
Parliament or any objsctive consideration by it. An order reserving posts
can no doubt be made even by the executive but the decision being of
utmost importance as reservation was being made in scrvices under the
Union for the first time the propriety demanded that it should have been
placed before the Parliament. For growth and development of healthy
conventions and traditions no provisien in the Constitution or statute is
necded. It may, however, not be out of place to mention that where rules
framed under rule 309 exist no executive order in violation of it can be
passed.

Vital issues, by agreement of both sides, relating to reservation and
preferential treatment in services have been disgussed. On many of these
this Court, to use the words of the Constitution Bench, has not spoken with,
‘one voice’. Therefore, these public interest petitions, filed in unfortunate
circumstances which are not necessary to be narrated, were referred tobe
heard by a larger bench of nine judges, ‘to finally settle the legal positions
relating to reservations’.

Finality, is necessary not only for courts or tribunal but for th~
guidance of the affirmative action ameliorative or preferential by the
Lepislature or the Exccutive, What should not be lost sight of is if history
of discrimination and segregations of the SC/ST and the socially, educa-
tionally and economically backward in the darkest chapter of our social
history, with no parallel any where in the world, then constitutional therapy
to eradicate it root and branch too is unparalleled and even most
developed and democratically advanced democracies, cannot match the H
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socially oriented effort to achieve an egalitarian society. Practical equality
or equality by result is the approach. Effort is to usher in a progressive
society by bridging the gap between the forward and backward by
demolishing the social barriers and enabling the lowest to share the power

, to remove inferiority and infuse feeling of equality, But without sacrificing
efficiency and disturbing the equality equilibrium by confining it to minority
of posts and treating them preferentially for such length of time, as a self
operating mechanism, coming to an end once the constitytional objective
of enabling them to stand on their own is fulfilled. Why reservation policy
in services or the benefits of welfare measures pursued by different States
for the weaker sections of the society have not percolated to the needy and
deserving at the rock bottom is more a political issue than copstitutionat
or legal. But no effort can succeed unless the policy makers eschew
extrancous considerations and tackle the problem sincerely and with un-
derstanding, So long the identification of the backward class is not made
properly and practically it would serve the vested interest only. And the
‘halves’ among Sudra or the intermediate backward classes shall not permit
it to reach the halve-nots the real and genuine backward classes.

No exception can be taken to the recommendations of the Mandal
Commission for reservation for backward class of citizens in services by the
Union. But commissions are only fact finding bodies. The constitutional
respoasibility of reserving posts rests with the goverament, Unfortunately
neither in 1990 nor in 1991 this duty was discharged constitutionally or even
legally. Whether the report was within the term of reference and if the
Commission in identifying socially and educationally backward class
repeated the same mistake as was done by the first Commission and if the
Commission could adopt two different yardsticks for determining back-
wardness among Hindus and non-Hindus were aspects which were re-
quired to be gone into by the Government before issuing any order. The
exercise of power to reserve is coupled with duty t¢ determine backward
class of citizens and if they were adequately represented. If the Govern-
ment failed to discharge its duty then the excrcise of power stands vitiated.
No forther need be said except to extract following words of William O.
Douglas—

"Judicial Review gives time for the sober second thought'

LN B B



-
k.

INDRA SAWHNEY « U.O.L [RM. SAHALJj 1005
CONCLUSIONS

Both the impugned orders issued by the respective governmenis in
1990 and 1991 reserving appointments and posts for socially and educa-
tonally backward classes of citizens, without discharging their constitution-
al obligation of examining if the identification of backward class by the
Commission was in consonance with constitutional principle and
philosophy of the basic feature of the constitution and if the group or
collectivity so identified was adequately represented or not which is the
sine qua non for the exercise of the power under Article 16(4}, are declared
to be unenforceable,

(1) Reservation in public services cither by legislative or exccutive
action is neither a matter of policy nor a political issue. The higher courts
in the country are constitutionally obliged (o exercise the power of judicial
review in every matter which is constitutional in nature or has potential of
constitutional repercussions.

(2) (a) Constitutional bar under Article 16(2} against siate for not
discriminating on race, religion or caste is as much applicable to Ariicle
16(4) as to Article 16(1) as they are part of the same scheme and serve
same constitutional purpose of ensuring equality. Identification of back-
ward class by caste is against the Constitutional.

{b} The prohibition is not mitigated by using the word, ‘only’ in
Article 16(2) as a cover and evolving certain socio-economic indicators and
then applying it to caste as the identification then suffers from the same
vice. Such identification is apt to become arbitrary as well as the idicators
evolved and applied to one community may be equally applicable to other
community which is excluded and the backward class of which is denied
similar benefit.

Identification of a group or collectivity by any criteria other than
caste, such as, occupation cum social cum educational cum economic
criteria ending in caste may not be invalid.

{c) Social and educational backward class under Article 340 being
narrower in import than backward class in Article 16(4) it has to be
construed in restricted manner. And the words educationally backward in
this Article cannot be disregarded while determining backwardness,

H
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(3) Reservation under Article 16(4) being for any class of citizens
and citizen having been defined in Chapter I1 of the Constitution includes
not only Hindus but Muslims, Christians, Sikhs, Buddhists Jains etc, the
principie of identification has to be of universal application so as to extend
to every community and not only to those who are either converts from
Hinduism or some of who carry on the same occupation as some of the
Hindus.

(4) Reservation being extreme form of protective measure or affirm-
ative action it should be confined to minority of seats. Even though the
Constitution does not lay down any specific bar but the constitutional
philosephy being against proportional equality the principle of balancing
equality ordains reservation, of any manner, not to excced 30%.

(5) Article 16(4) being part of the scheme of equality doctrine it is
exhaustive of reservation, therefore, no reservation can be made under
Article 16(1).

{6) Resecrvation in promotion is constitutionally impermissible as,
once the advantaged and disadvantaged are made equal and are brought
in one class or group then any further benefit extended for promotion on
the inequality existing prior to be brovght in the group would be treating
equals unequally. [t would not be eradicating the effects of past discrimina-
tion but perpetuating it.

{7) Economic backwardness may give jurisdication to state to reserve

provided it can find out mechanism to ascertain inadequacy of repre-.

sentation of such class. But such group or cotlectivity does not fall under
Article 16(1).

{8) Creamy layer amongst backward class of citizens must be ex-
chuded by fixation of proper income, property or status criteria.

Reservation by executive order way not be invalid but since it was
being made for the first time in services under the Union propriety
demanded that it should have been laid before Parliament not only Lo lay
down healthy convention but also to consider the change in social,
economic and political conditions of the country as nearly ten years had
elapsed from the date of submissions of the repott, a period considered
sufficient for evaluation if the reservation may be continued or not.

- 4l
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porting. Shri Jethmalani placed a very dispassionate view of the entire
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